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COMPLAINT (Filed November 15, 1966) 
UNITED STATES DISTRICT COURT 
SOUTHERE DISTRICT OF “EW YORK 


Plaintiff, 
-against- 
PLAYTIME RECORDS, INC., 


Defendant. 


Plaintiff, by her attorneys, ZIS8U, MARCUS & 
STEIN, for her complaint herein respectfully alleges: 


AS AND POR A FIRST CLAIM 


1. The cause of action set forth herein avises 
under Title 17, United States Code, as hereinafter more 
fully appears. 

2. At all times hereinafter mentioned the 


plaintiff was, and still is, « citizen of the State of New 


Yor and a resident of the City, County and State of New 
York in the United States, Southern District of New York. 
3. Upon information and belief, et all times 
relevant hereto the defendant was and is a corporation 
chartered and existing under and by virtue of the laws of 
the State of California, with its principal office in the 
City of Hollywood, State of California. The amount in 
controversy exceeds, exclusive of interest and costs, the 


sum of Ten Thousand Dollars. 


6a 
4. Prior to May, 1949 plaintiff created, com- 
posed and wrote the words and music in a musical compositi 
entitled "SLEEPY TIME FOR DOLLY". 

5. Said musical composition in both its words 
and music was new and wholly original, has not been publish 
in the United States or elsewhere and is copyrightable sub- | 
ject matter under the laws of the United States as an | 
unpublished musical composition. | 

6. On May 13, 1949 LINCOLN RECORDS, INC. com- | 
plied in all respects with Title 17, United States Code, an 
all other laws governing copyright, and secured the exciusi 
rights and privileges in and to the copyright of said musical 
composition, receiving from the Register of Copyrights a 


certificate of registration, dated and identified as follow 


"May 13, 1949, Class B, No. Bu 167323." 
7. In or about October, 1951 said Lincoln 
Records, Inc., a corporation chartered and existing under | 


transferred and assigned to the plaintiff any and all rights) 


and by virtue of the laws of the State of Mew York, sold, 


and copyrights held by it in the musical composition " 


{ 
TIME FOR DOLLY" and in every part thereof, and all claims | 


and causes of action for the use, licensing or infringement 
thereof. | 
8. By reason of the foregoing assignment plain- 
tiff, the original creator of the composition, became and 

now is the sole and exclusive proprietor of the said musical! 


| 
composition and of all rights, title anc interest in and to | 


Omar -Ie ' Rt De ‘ r ILE OL8608 Ve 


7a 
the copyright therein and of all claiws and causes of act 


for the use, licensing or infringement thereof. 
9. After about May, 1949, defendant infringed | 
said copyright by utilising, assigning or ifcensing without | 
permission the mechanical reproduction rights, and by mec 
ically reproducing, manufacturing, distributing end selling | 
mechanical reproductions of the aforementioned musical | 
composition in the City of New York and elsewhere throughout 


the United States. 


10. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's aforesaid rights in said | 
musical composition, but said defendant has nevertheless | 
continued thereafter to infringe plaintiff's copyright in 


said composition. 


| 
| 
ll. Plaintiff repeats and realleges each and | 
every allegation contained in the foregoing paragraphs | 
numbered 1, 2 and 3 as if fully set forth herein. | 
12. Prior to May, 1949 plaintiff created, com- 
posed and wrote the words and music in « musical composit 
entitled "NIGHT SONG FOR LITTLE Os". | 
13. Said musical composition in both its words 
and music was new and wholly original, has not been publis 
in the United States or elsewhere, and is copyrightable sana 


! 
' 


ject matter under the laws of the “nited States as an 


unpublished musical composition. 
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14. On May 13, 1949, LINCOLN RECORDS, INC. 


complied in all respects with Title 17, United States Code, 


and all other laws governing copyright, and secured the 


exclusive rights and privileges in and to the copyright of 
said musical composition, receiving from the Register of 
| 
Copyrights a certificate of registration dated and identified | 
| 


as follows: "May 13, 1949, Class E, No. Bu 167327." 


15. In or about October, 1951 said LINCOLN | 
RECORDS, INC., @ corporation chartered and existing under ) 
and by virtue of the laws of the State of New York, sold, | 
transferred and assigned to the plaintiff any and all rights | 
and copyrights held by it in the musical composition "NIGHT | 
SONG FOR LITTLE ONB", and in every part thereof, and all | 
claims and causes of action for the use, licensing or : 


infringement thereof. 
16. By reason of the foregoing assignment, 


plaintiff, the original creator of the composition, became 


| and now is the sole and exclusive proprietor of the said 


and all claixe and causes of action for the use, licensing 


| 
| 
musical composition and of all rights and copyrights venta 
or infringement thereof. | 


17. After about May, 1949, defendant infringed 


said copyright by utilizing, assigning or licensing without | 
permiscion the mechanical reproduction rights, and by mecha 
ically reproducing, manufacturing, distributing and selling | 


mechanical reproductions of the aforementioned musical | 


composition. | 
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18. Plaintiff has given defendant actual notice 


that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 


said composition. 


AS AMD FOR A THIRD CLAIM | 

19. Plaintiff repeats and realleges each and | 
every allegation contained in the foregoing paragraphs m=- 
bered 1, 2 and 3 as if fully set forth herein. 

20. Prior to January, 1951 plaintiff created, 
composed and wrote the words and music in a musical compo- 
sition entitled "COWBOY'S OLD HORSE". 

21. Said musical composition in both its words 
and music was new and wholly original, has not been publis 
in the United States or elsewhere, and is copyrightable | 
subject matter under the laws of the United States as an | 
. unpublished musical composition. | 

22. On January 31, 1951, Lincoln Records, Inc. | 
complied in all respects with Title 17, United States Code, | 
and all other laws governing copyright, and secured the 
exclusive rights and privileges in and to the copyright of 
said musical composition, receiving from the Register of 
Copyrights a certificate of registration dated and identi- 


fied as follows: "January 31, 1951, Class E, Wo. Bu 227890." 


23. Im or about October, 1951 said Lincoln 


Records, Inc., a corporation chartered and existing under 


10a 
and by virtue of the laws of the State of New York, sold, 


transferred and assigned to the plaintiff any end all right 
and copyrights held by it in the musical composition "COWBOY'S 
OLD Hi ", and in every part thereof, and all claims and | 
causes of action for the use, licensing or infringement ) 
thereof. | 

24. By reason of the foregoing assignment, | 
plaintiff, the original creator of the composition, became | 
and now is the sole and exclusive proprietor of the said | 
musical composition and of all rights and copyrights therein 
and all claims and causes of action for the use, licensing 
or infringement thereof. | 

25. After about January, 1951 defendant in- | 
fringed said copyright by utilizing, assigning or licensing 
without permission the mechanical reproduction rights, and 
by mechanically reproducing, manufacturing, distributing and 
s¢lling mechanical reproductions of the aforementioned | 
musical composition. 

26. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 


said composition. 


AS AND FOR A POURTH CLAIM 
27. Plaintiff repeats and realleges each and 


every allegation contained in the foregoing paragraphs 
numbered 1, 2 and 3 as if fully set forth herein. 


| 
| 


u 
/ 


28. Prior to January, 1951 plaintiff created, |), 


composed and wrote the words and music in a musical = 
tion entitled "WYNKEN BLYNKEN AND On". 

29. Said musical composition in both its words 
and music was new and wholly original, has not been publis 
in the United States or elsewhere, and is copyrightable | 
subject matter under the laws of the United States as an 
unpublished musical compositior. 

30. On January 31, 1951, Lincoln Records, Inc. 
complied in all respects with Title 17, U. 8. Code, and all 


other laws governing copyright, and secured the exclusive | 


rights and privileges in and to the copyright of said ante 

composition, receiving from the Register of Copyrights a 

certificate of registration dated and identified as feiiows 
| 


“January 31, 1951, Class B, No. Bu 227879." 


31. In or about October, 1951 said Lincoln | 
Records, Inc., a corporation chartered and existing under | 
| 


and by virtue of the laws of the State of New York, sold, | 
transferred and assigned to the plaintiff any and all rights 
and copyrights held by it in the musical composition "WYRKEN 
| BLYWKEN AND NOD", and in every part thereof, and all other 
claims and causes of action for the use, licensing or | 


infringement thereef. 
22. By reason of the foregoing assigument, 


plaintiff, the original creator of the composition, became 
and now is the sole end exclusive proprietor of the said | 
musical composition end of all rights and copyrights therein 
and all claims and causes of action for the use, licensing 


or infringement thereof. 


12a 

33. After about January, 1951, defendant in- | 
fringed said copyright by utilizing, assigning or licensing | 
| 
| 
by mechanically rep~./.ing, manufacturing, distributing and) 


without permission tre mchanical reproduction rights, and 


selling mechanical rep.cductions of the aforementioned 
musical composition. | 
34. Plaintiff has given defendant actual notice| 
that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 


said composition. 


| 
AS AMD YOR A FIFTH CLAIM | 

35. Plaintiff repeats and realleges each and | 
every allegation contained in the foregoing paragraphs nua- 
bered 1, 2 and 3 as if fully set forth herein. | 

36. Prior to May, 1949 plaintiff created, com | 
posed and wrote the words and music in a musical composition| 
entitled "OLD MOTHER HUBBARD". | 

37. Said musical composition in both its words | 
and music was new and wholly original, has not been publis 
in the United States or elsewhere, and is copyrightable ows! 
ject matter under the laws of the United States as an 
unpublished musical composition. 

38. Om May 13, 1949 Lincoln Records, Inc. com 
plied iu all respects with Title 17, U. 8. Code, and all 
other laws governing copyright, and secured the exclusive 
rights and privileges in and to the copyright of said musica 


13a 
composition, receiving from the Register of Copyrights a 


certificate of registration dated and identified as follows: 


"May 13, 1949, Class B, Mo. Bu 167325." 


39. In or about October, 1951 seid Lincoln 
Records, Inc., a corporation chartered and existing under 
and by virtue of the laws of the State of New York, sold, | 
transferred and assigned to the plaintiff any and all rights| 
and copyrights held by it in the musical compusition "OLD | 
MOTHER HUPBARD", end in every part thereof, and all claius | 
and causes of action for the use, licensing or infringement | 
thereof. 
40. By reason of the foregoing assignment, 
plaintiff, the original creator of the composition, became 
and now is the sole and exclusive proprietor of the said 
musical composition and of all rights and copyrights therein 
and all claims and causes of action for the use, licensing 
or infringement thereof. | 
41. After about May, 1949, defendant infringed 
said copyright by utilizing, assigning or licensing without | 
permission the mechanical reproduction rights, and by mech- 
anically reproducing, manufacturing, distributing end sell 
mechanical reproductions of the aforementioned musical 
composition. ° 
j 42. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's aforesaid righ . in said . . 
| musical composition, but said defendant has nevertheless 


' 


| continued thereafter to infringe plaintiff's copyright in 


|| @aid composition. 


tha 
AS AND FOR A SIXTH CLAIM 
43. Plaintiff repeats and realleges each and 


every allegation contained in the foregoing peragraphs num | 
bered 1, 2 and 3 as if fully set forth herein. | 
44. Prior to May, 1949 plaintiff created, com | 


posed and wrote the words and music in a cusical composition 
entitled "THE MONKEY WHO WANTED TO FLY". | 

45. Said musical composition in beth its words 
and music was new and wholly original, has not been published 
in the United States or elsewhere, and is copyrightable sub+ 
ject matter under the laws of the United States as an unpub+ 
lished musical composition. | 


j 
| 


46. On May 13, 1949, Lincoln Records, Inc. 
complied in all respects with Title 17, United States Code, | 
and all other laws governing copyright, and secured the | 
exclusive rights and privileges in and to the copyright of | 
said musical composition, receiving from the Register of | 
Copyrights a certificate of registration dated and identif 
aw follows: "May 13, 1949, Class BE, No. Bu 167317." 

47. In or about October, 1951 said Lincoln | 
Records, Inc., a corporation chartered and existing under | 
and by virtue of the laws of the State of New York, sold, 
transferred and assigned to the plaintiff any and all righ 
and copyrights held by it in the musical composition “THE 
MONKEY WHO WANTED TO FLY". | 

48. By reason of the foregoing assignment, | 
plaintiff, the original creator of the composition, became | 


1Sa 
and now is the sole and exclusive proprietor of the said 


musical composition and of all rights and copyrights thereta | 
and all claims and causes ef action for the use, licensing 


or infringement thereof. | 

49. After about May, 1949, defendant infringed | 
said copyright by utilizing, assigning or :..ensing without | 
permission the mechanical reproduction rights, and by mechan- 
ically reproducing, manufacturing, distributing and selling | 
mechanical reproductions of the aforementioned musical 
composition. 

50. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendent has nevertheless | 
continued thereafter to infringe plaintiff's copyright in 


said composition. 


AS AMD FOR A SEVENTH CLAIM 

51. Plaintiff repeats and realleges each and 

every allegation contained in the foregoing paragraphs om- | 

\bered 1, 2 and 3 as if fully set forth herein. | 
52. Prior to January, 1951 plaintiff crested, | 

composed and wrote the words and music in a musical compo- | 

sition entitled "SANTA CLAUS IS FLYING THROUGH THE SKY". | 
| 53. Seid musical composition in both ite words | 
jand music was new aud wholly original, has not been published | 
‘4m the United States or elsewhere, and is copyrightable | 
subject matter under the lawe of the United Stetes as an 


i unpublished musical composition. | 


l6a 
54. On Yanuary 31, 1951, Lincoln Pecords, Inc. 


complied in all respects with Title 17, U. 8. Code, and all 
other laws governing copyright, and secured the exclusive 


rights and privileges in and to the copyright of said metesh 
composition, receiving from the Register of Copyrights a 


certificate of registration :'s'ad and identified as follows: 


“January 31, 1951, Class EB, No. Bu 227885." 
55. In or about October, 1951 said Lincoln : 
Records, Inc., a corporation chartered and existing under and 
by virtue of the laws of the State of New Yorn, sold, trans-| 
ferred and assigned to the plaintif’ any and all rights and | 
copyrights held by it in the musical composition "SANTA CLAUS 
IS FLYING THROUGH THE SKY", and in every part thereof, and | 
all claims and causes of action for the use, licensing or | 
infringement thereof. | 
56. By reason of the foregoing assignmenc, | 
plaintiff, the original creator of the composition, became | 
and now is the sole and exclusive proprietor of the said | 
musical composition and of all rights and copyrights thereta | 
" and all claims and caus's of action fez: the use, licensing 
' ox infringement thereof. | | 
57. After about January, 1951 defendant infringed 
said copyright by utilizing, assigning or licensing without 
permission the mechanical reproduction rights, and by eb 
ically reproducing, manufacturing, distributing and selling 


mechanical reproductions of the aforementioned musical 


composition. 


] - 


Ja 


58. Plaintiff has given defendant actual notion 
that it was infringing pleintiff's aforesaid rights in said | 
musical comporition, but said defendant han revertheless | 
continued thereafter to infringe plaintiff's . »pyright in 
said composition. 


| 
59 Plaintiff repeats and realleges each and | 
every allegation contained in the foregoing paragraphs | 
mambered 1, 2 and 3 as if fully set forth herein. | 
60. Prior to May, 1949 plairciff created, com 
posed and wrote the words and music in a susical eae 
entitled "HOBBLEVY HORSE". | 
61. Said musical composition in both its words 
and music was new and wholly ©") 4inal, has not been publ 
an the United States or elsewhere, and is copyrightable sub-| 
j:c™ matter under che laws of the United States as an “oe 
lished wusical composition. | 
62. On Hay 13, 1949, Lincoln Reve:!-, Inc. 
compiied in all respecte with Title 17, United States Code, | 
and all other laws soverning copyright, end secured the 
exclusive rights end privileges in and to the copyright of 
said musical . composition, receiving from tho Register of 
Copyrights a certificate of registration dated and identif 
as follows: "May 13, 1949, Class B, No. Bu 167314." | 
63. In or about October, 1951 said Lincoln | 


Records, Inc., a corporation chartered and existing under 


18a 
and by virtue of the laws of the State of New York, sold, 


transferred and assigned to the plaintiff any and all right 
and copyrights held by it in the musical composition 
"HOBBLEDY HORSE", and in every part thereof, and all claims 
and causes of action for the use, licensing or infringement 
thereof. 

64. By reason of the foregoing assignment, 
plaintiff, the original creator of the composition, became 
and now is the sole and exclusive proprietor ox the said 
musical composition and of all rights and copyrights there 
and all claims and causes of action for the use, licensing 
or infringement thereof. 

65. After about May, 1949, defendant infringed 
said copyright by utilizing, assigning or licensing without 
permission the mechanical reproduction rights, and by me 
ically reproducing, manufacturing, distributing and selling 
mechanical reproductions of the aforementioned musical 
composition. 

66. Plaintiff has given defendant actual notic 
that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 


said composition. 


AS AND FOR A NINTH CLAIM 
67. Plaintiff repeats and realleges each and 
every allegation centained in the foregoing paragraphs num- 


bered 1, 2 and 3 as if fully set forth herein. 
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68. Prior to May, 1949 plaintiff created, com 
posed and wrrte the wards and music in a musical composition 
entitled "CHARLIE HAD A CHOO-CHOO" (also entitled "RUNAWAY 
CHOO-CHOO TRAIN"). 

69. Said musical composition in both its word 
and music was new and wholly original, has not been published 
in the United States or elsewhere, and is copyrightable 
subject ustter under the laws of the United States ai an 
unpublished musical composition. 

70. On May 13, 1949, Lincoln Records, Inc. 


complied in all respects with Title 17, United States Code, 


and all other laws governing copyright, and secured the | 


exclusive rights and privileges in and to the copyright of 


said musical composition, receiving from the Register of 
Copyrights a certificate of registration dated and identif 
as follows: "May 13, 1949, Class EB, No. Bu 167318." 

71. In or about October, 1951 said Lincoln 
Records, Inc., a corporation chartered and existing under 
and by virtue of the laws of the State of New York, sold, 
transferred and assigned to the plaintiff any and all rights 
and copyrights held by it in the musical compesition " 
HAD A CHOO-CHOO", and in every part thereof, and all cla 
and causes of action for the use, licensing or infringemen 
thereof, 


72. By reason of the foregoing essignmen:, 


plaintiff, the original creator of the composition, became | 


| 
and now is the sole and exclusive proprietor of the said | 
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musical composition and of ait rights and copyrights therein 
and all claims and causes of action for the use, licensing | 
or infringement theraof. | 

73. After about May, 1949, defendant infringed | 
said copyright by utilizing, assigning or licensing without | 
permission the mechanical reproduction rights, and by nechas 
ically reproducing, manufacturing, distributing and selling | 
mechanical reproduct:ions of the aforwmentioned musical | 
composition. | 
74. Plaintiff has given defendant actual notiep 


that it was infringing plaintiff's aforesaid rights in said 


musical composition, but said defendant has nevertheless 


said composition. 


AS_AMD FOR A TENTH CLAIM 
75. Plaintiff repeats and realleges each and 


continued thereafter to inf. inge plaintiff's copyright in | 
| 
| 


every allegation contained in the foregoing paragraphs 
numbered 1, 7? and 3 as if fully set forth herein. | 

76. Prior to January, 1951 plaintiff created, | 
composed and wrote the words and music in a musical compost 
tion entitled "RAPUNZEL". 

77. Said musical composition in both its words | 
and music was new and wholly original, has not been published 
in the United States or elsewhere, and is copyrightable eub- | 


ject matter under the laws of the United States as an unpub- | 


' 


| 


| 
| 


lished musical composition. 
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78. On January 31, 1951 Lincoln Records, Ine. 


complied in all respects with Title 17, United States cote, | 
and all other laws governing copyright, and secured the 
exclusive rights and privileges in and to the copyright of | 
said musical composition, receiving from the Register of | 
Copyrights a certificate of registration dated and identi fiqd 
as follows: "January 31, 1951, Clase E, No. Bu 227886." | 

79. Im or about October, 1951, said Lincoln | 
Records, Inc., a corporation chartered and existing under 
and by virtue of the laws of the State of New York, sold, 


transferred and assigned to the plaintiff any and all rightd 


and copyrights held by it in the musical composition, 
"RAPUNZEL", and in every part thereof, and all claims and 
causes of action for the use, licensing or infringemeat 
thereof. | 
80. sy reason of the foregoing assignment, | 


plaintiff, the original creator of the composition, became 


! 


musical composition and of all rights and copyrights therein 


and now is the sole and exclusive proprietor of the said 


and all claims and causes of action for the use, licensing 


or infringement thereof. 


81. After about January, 1951 defendant in- 


fringed said copyright by utilising, assigning or licensing | 
without permission the mechanical reproduction rights, and | 
by mechanically reproducing, manufacturing, distributing | 


and selling mechanical reproductions of the aforementioned | 


musical composition. 
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82. Plaintiff has given defendant actual ine 
that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendant has nevertheless | 
continued thereafter to infringe plaintiff's copyright in | 


| 
said composition. 


AS AND FOR AN ELEVENTH CLAIM 
83. Plaintiff repeats and realleges each and 


every allegation contained in the foregoing paragraphs num- 


bered 1, 2 and 3 as if fully set forth herein. 

84. Prior to May, 1949 pleineiff created, com 
posed and wrote the words and music in a musical comosition 
entitled "THE FRCG AND THE Ox". 

85. Said musical composition is beth its words 
and music was new and wholly original, has net been publis 
in the United States or elsewhere, and is copyrightable sub- 
ject matter under the laws of the United States as an unpub- 
lished musical composition. 

86. On May 13, 1949 Lincoln Records, Inc. com~ | 
plied in all respects with Title 17, United States Code, end 
all other laws governing copyright, and secured the exclusi | 
rights and privileges in and to the copyright of said musica 
composition, receiving from the Register of Copyrights a | 
certificate of registwation dated and identified as follows:| 
"May 13, 1949, Class EB, No. Eu 167315." | 

87. In or about October, 1951, said Lincoln 
Records, Inc., a corporation chartered and existing under | 


and by virtue of the laws of the State of New York, sold, 


CY 
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transferred and assigned to the plaintiff any and all right 


and copyrights held by it in the musical composition "THE | 
FROG AMD THE OX", and in every part thereof, and all cleins 
and causes of action for the use, licensing or infringenent | 
thereof. | 


88. By reason of the foregoing essignment, 
i 


plaintiff, the original creator of the composition, became | 
and now is the sole and exclusive proprietor of the said | 
musical composition and of all rights and copyrights ehosenel 
and ell claims and causes of action for the use, licensing | 
or infringement thereof. 

89. After about May, 1949, defendant infringed 
said copyright by utilizing, assigning ~ licensing without | 
permission the mechanical reproduction rights. and by mech- 
anically reproducing, manufacturing, distributing and sell 


mechanical reproductions of the aforementioned musical 


90. Plaintiff has given defendant actual notice 


composition. 


that it wae infringing plaintiff's aforesaid rights in ssid| 
musical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 


AS _AND FOR A TWELYTH CLAIM 


| 

| 

said composition. | 
| 

| 

91. Plaintiff repeats and realleges each and | 


every allegation contained in the foregoing paragraphs 


numbered 1, 2 and 3 as if fully set forth herein. 


‘Ta 
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92. Prior to May, 1949 plaintiff created, com | 


posed and wrote the words and music in a musical canpeetetel 
entitled "THE LION AND THE MOUSE". | 

93. Said wusical composition in both its words | 
and music was new and wholly original, has not been publishel 
in the United States or eleewhere, and is copyrightable 
subject matter under the laws of te United States as an 
unpublished musical composition. 

94. On May 13, 1949 Lincoln Records, Inc. com- 
plied in ali respects with Title 17, United States Code, 
and all other laws governing copyright, and secured the ex- | 
clusive rights and privileges in and to the copyright of | 
said musical composition, receiving from the Register of | 
Copyrights a certificate of registration dated and identifies 
as follows: "May 13, 1949, Class ¥, Mo. Bu 167313." | 

95. Im or about October, 1951 said Lincoln | 
Records, Inc., a corporation chartered and existing under | 
and by virtue of the laws of the State of New York, sold, | 
transferred and assigned to the plaintiff any and all rights | 
and copyrights held by it in the musical composition "THE 
LION AND THE MOUSE", and in every part thereof, and all 
claims and causes of action for the use, licensing or in- 
fringement thereof. 

96. By reason of the foregoing assignment, 
plaintiff, the original creator of the composition, became 
and now is the sole and exclusive proprietor of the said 
musical composition and of all rights and copyrights therein 


and all claims and causes of action for the use, iicensing 
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or infringement thereof. | 
97. After about May, 1949, defendant infringed | 


said copyright by utilizing, assigning or licensing without | 


permission the mechanical reproduction rights, and by mechani- 
ically reproducing, manufacturing, distributing and selling | 


mechanical reproductions of the aforementioned susical 
| 


| 


| 


composition. 

98. Plaintiff has given defendant actual noti 
that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 
said composition. 


AS AND FOR A THIRTEENTH CLAIM 
99. Plaintiff repeats end realleges each and | 


every allegation contained in the foregoing paragraphs nue- | 
bered 1, 2 and 3 as if fully set forth herein. ! 
100. Prior to January, 1951 plaintiff created, 


composed aud wrote the words and music in a oasical composi- 
I 


| 
101. Seid musical composition in beth its werds| 


tion entitled "CHICKEN LICKEN". 


and music was new and wholly original, has not been published 
in the United States or elsewhere, and is copyrightable | 
subject matter under the laws of the United States as an | 
unpublished musical composition. ! 

102. Qn January 31, 1951 Lincoln Recerds, Inc. | 


complied in all respects with Title 17, U. 8. Code, and all | 


| 


other laws governing copyright, and secured the exclusive 
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rights and privileges in and to the copyright of said musica) 


composition, receiving from the Register of Copyrights a 
certificate of registration dated and identified as follows: 
"January 31, 1951, Clase BE, No. Bu 227897." | 
103. In or about October, 1951 said Lincoln | 
Records, Inc., a corporation chartered and existing under | 
and by virtue of the laws of the State of New York, sold, | 
transferred and assigned to the plaintiff any and all ind 
and copyrights held by it in the musical composition | 
"CHICKEN LICKEN", and in every part thereof, and all claims 
and causes of action for the use, licensing or infringement | 
thereof. | 
104. By reason of the foregoing assignment, 
plaintiff, the original creator of the composition, became 


and now is the sole and exclusive proprietor of the said 


musical composition and of all rights and copyrights therein 
and all claims and causes of action for the use, licensing | 
or infringement thereof. | 


105. After about January, 1951, defendant in- 
fringed said copyright by utilizing, assigning or Licensing 
without permission the mechanical reproduction rights, and | 
by mechanically reproducing, manufacturing, distributing | 
and selling mechanical reprocuctions of the aforementioned | 
musical composition. | 

106. Pleintiff has given defendant actual ree 
that it was infringing plaintiff's aforesaid rights in said | 


| 


musical composition, but said defendant has nevertheless 


continued thereafter to infringe plaintiff's copyright in 
said composition. 
| ee 


107. Plaintiff repeats and realleges each and 
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| 
| 
every allegation contained in the foregoing paragraphs | 
numbered 1, 2 and 3 as if fully set forth herein. 
108. Prior to May, 1949 plaintif? created, | 
composed and wrote the wor's end music in a musicel compos i 
tion entitled "THE WEEZ WUMP'’. 
109. Said musical composition in boch its word 
and music was new and wholly original, has net been publis 
in the United States or elsewhere, and is copyrightable 


subject matter under the laws of the United States as en 


unpublished musical composition. 
110. Om May 13, 1949, Lincoln Records, In . | 
complied in all respects with Title 17, U. S. Code, end all| 
| other laws governing copyright, and secured the exelusive | 
rights and privileges in and to the copyright of said ra, 
cal composition, receiving from the Register of Copyrights | 
a certificate of registration dated and identified as 
follows: "May 13, 1949, Class BE, No. Bu 167326." 
111. In or about October, 1951 said Lincoln 
Records, Inc., a corporation chartered and existing under | 
and by virtue of the laws of the State of Mew York, sold, | 
transferred and assigned to the plaintiff eny and all right, 
and copyrights held by it in the musical composition "THE 
WEEZ WUMP", and in every part thereof, and all claims and 
causes of action for the use, licensing or infringement 


thereof. 


| 
| 
| 
| 
| 
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112. By reason of the foregoing assignment, 


plaintiff, the original creator of the composition, became 
and now is the sole and exclusive proprietor of the said 
musica. composition and of all rights and copyrights therein 


and all claims and causes of action for the use, licensing | 


or infringement thereof. 
113. After about May, 1949, defendant inf 


said copyright by utilizing, assigning or licensing without | 
permission the mechanical reproduction rights, and by mechar- 
ically reproducing, manufacturing, distributing and eelling | 
mechanical reproductions of the aforemertioned musical | 
composition. | 
114. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's aforesaid rights in said | 
musical composition, but said defendant has nevertheless | 
continued thereafter to infringe plaintiff's copyright in | 


saic composition. 


AS AND POR A FIFTEENTH CLAIM 

115. Plaintiff repeats and realleges each and | 
every allegation contained in the forvgoing paragraphs | 
numbered 1, 2 and 3 as if fully set forth herein. 

116. Prior to May, 1949, plaintiff created, 
composed and wrote the words and music in a musical compo- | 
sition entitled “THE PIED PIPER". | 

117. Said musical composition in both its woude 
and music was new and wholly original, has not been publis 
in the United States or elsewhere, and is copyrightable | 


Ps Da 


subject matter under the of the United States an | 
unpublished musical composition. 
118. On May 23, 1949, Lincoln Records, Inc. 
complied in all respects with Title 17, United States Code, 
and all other laws governing copyright, and secured the 
exclusive rights and privileges in and to the copyright of 
said musical composition, receiving from the Register of 
Copyrights a certificate of registration dated and identifiad 
as follows: "May 23, 1949, Class B, No. Bu 168860." | 
119. In or about October, 1951 said Lincoln | 
Records, Inc., a corporation chartered and existing under | 
and by virtue of the laws of the State of New York, sold, 
transferred and assigned to the plaintiff any and all sights 
and copyrights held by it in the musical composition "THE | 
PIED PIPER", and in every part thereof, and ell claims and | 
causes of action for the use, licensing or infringement 


thereof. 


120. By reason of the foregoing assignment, | 
plaintiff, the original creator of the composition, became | 
and now is the sole and exclusive proprietor of the said | 
musical composition and of all rights and copyrights there 
and all claims and causes of action for the use, licensing 
or infringement thereof. | 
121. After about May, 1949, defendant infringe 
said copyright by utilizing, assigning or licensing without 


| 
permission the mechanical reproduction rights, and by mech- 


anically reproducing, manufacturing, distributing anc selling 


mechanical reproductions of the aforementioned musical 


composition. | 
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122. Plaintiff has given defendent actual ; 


that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendant has nevertheles: 

tinued thereafter to infringe plaintiff's copyright in said | 
composition. | 


AS AND YOR A SIXSRENTS CLAIM 


123. Plaintiff repeats and realleges sech and | 
every allegation contained in the foregoing paragraphs nuz- | 


bered 1, 2 and 3 as if fully set forth herein. 
124. Prior to May 13, 1949, plaintiff created, 
composed and wrote the words end music in a musical compesi~- 
tion entitled "FUMNY BUNNY". 
125. Said musical eomposition in both its words 
end music was new and wholly original, has not been pub lished 
in the United States or elsewhere, and is copyrightable sub- 
ject matter under the laws of the United States an an unpub- 
lished musical composition. | 
126. On May 13, 1949, Lincoln Records, inc. | 
complied in all respects with Title 17, United States Code, 
and all other laws governing copyright, and secured the ex- | 
clusive rights and privileges in and to the copyright of s 
musical composition, receiving from the Kegister of | ® 
a certificate of registration dated and identified as follows: 
"May 13, 1949, Class B, No. Bu 167321." | 
127. In or about October, 1951 said Lincoln 


Records, Inc., a corporation chartered and existing under 


and by virtue of the laws of the State of Hew York, sold, 
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transferred and assigned to the plaintiff any and all etgned 


and copyrights held by it in the musical composition — 
BUNNY", and in every part thereof, and all claims and causes 
of action for the use, licensing .c¢ infringement thereof. 
128. By reason of the foregoing assignment 
plaintiff, the original creator of the casposition, became 
4 now is the sole and exclusive proprietor of the said 
musical composition and of all rights and copyrights sneaned 
and all claims and causes of ection for the use, licen) ing 
or infringement thereof. | 
129. After about May, 1949, defendant infringed 
said copyright by utilizing, assigning or licensing without | 
permission the mechanical reproduction rights, and by mec hare 
ically reproducing, manufacturing, distributing and selling 
mechanical reproductions of che aforementioned musical 
composition. 
130. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 


said composition. | 


AS AND FOR A SEVENTEBNTH CLAIM | y 
131. Plaintiff repeats and realleges each and 
every allegation contained in the foregoing paragraphs 
numbered 1, 2 and 3 as if fully set forth herein. 
| 132. Prior to May, 1949, plaintiff created, 


composed and wrote the words and music in the musi~al | 


é 
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comporition entitled "SHOBMAKER AND THE ELVES". 

133. Said musical composition in both its werd 
and ravetc was rev and wholly original, has not been publish 
in the United States sc elsewhere, and is copyrightable 
subject matter under the laws of the United States as an 
unpubliehed musii:al cvposition. 

134, On Hay 13, 1949, Lincoln Records, Inc. 
complied in a) cespects with Title 17, United States Code, 
and all other laws governing copyright, and secured the 
exclusive rights and privileges in and to the copyright of 
said musical composition, receiving from the Register of 
Copyrights e certificate of registration dated and identi- 
fied as follows: "May 13, 1949, Class B, No. Bu 167324." 

135. In or about October, 1951 said Lincoln 
Records, Inc., a corporation chartered and existing under 
and by virtue of the laws »f the State of Mew York, sold, 


| 
| 
| 
| 
| 
| 
| 
| 
| 
} 
| 
| 
| 
| 


transferred and assigned to the plaintiff any and all rights 
and copyrights held by it in the musical composition "THB | 
SHOEMAKER AND THE ELVES", and in every part thereof, and 


all claime and causes of action for the use, licensing or 


: 
| 
infringement thereof. 
136. By reason of the foregoing assignment, 
plaintiff, the original creator of the composition, became | 
and now is the sole and exclusive proprietor of the said | 


musical composition and of all rights and copyrights therein 


and all claims and causes of action for the use, licensing 


or infringement thereof. | 


137. After haar ae, 1949, defendant eivalid 
said copyright by utilizing, assigning or licensing esta 
permission the mechanical reproduction rights, and by mec 

ically reproducing, manufacturing, distributing and selling! 
mechanical reproductions of the aforementioned musical | 
composition. | 

138. Plaintiff has given defendant actual 
notice that it was infringing plaintiff's aforesaid rights | 


| 
in said musical composition, but said defendant has never- | 
theless continued thereafter to infringe plaintiff's copy- | 

| 


right in said composition. 


: AS AMD FOR AN BIGHTERNTH CLAIM 

139. Plaintiff repeats and realleges each and 
every allegation contained in the foregoing paragraphs 
numbered 1, 2 and 3 as if fully set forth herein. | 

140. Prior to December, 1964, plaintiff, | 
Marion Rosette, created, composed and wrote a musical com- | 
position entitled "PUSSY CAT, PUSSY CAT" (also known as 
“PUSSY CAT'S JOURNEY"), an adaptation and arrangement with | 
original tyrics. 

141. The said adaptation, arrangement and 
additional lyrics were new and wholly original, have not 
been published in the United States or elsewhere, and are 
copyrightabie subject matter under the laws of the United 
States as an unpublished musical composition. 

142. Om December 23, 1964, Marion Rosette 


complied in all respects with Titie 17, U. 8. Code, and | 


all other laws governing copyright, and secured the exc lusi 
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rights and privileges in and to the copyright of said musica 


composition, receiving from the Register of Copyrights a | 
certificate of registrat.on dated and identified as denied 
"December 23, 1964, Clase BE, No. Bu 861274." | 

143. Since December 23, 1964, plaintiff has | 
been and still is the sole proprietor of all right, title 
and interest in and to the copyright of said musical com | 
position. 

144. After December 23, 1964, defendant in- 
fringed said copyright by utilising, assigning or licensing | 
without permission the mechanical reproduction rights, and | 
by mechanically reproducing, manufacturing, distributing and 
selling mechanical reproductions of the aforementioned 
musical composition. 

145. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's afcresaid righte in said 
musical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 
said composition. | 

AS_AMD FOR A MIMBTRENTH CLAIM 

146. Plaintiff repeats and realleges each and 
every allegation contained in the foregoing paragraphs num- 
bered 2 and 3 as if fully set forth herein. 

147. The musical composition "PUSSY CAT, PUSSY 
CAT", an adaptation and arrangement with original lyrics 
was created, composed and written by plaintiff prior to 
September, 1960 and was new and wholly original with said | 
plaintiff. 
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148. Since before September, 1960, plaintiff 


has been and still is the sole proprietor of all rights, 
title and interest in said composition. 

149. Since prior to December 23, 1964, defenden 
has been infringing the rights of plaintiff in said musical | 
composition by utilizing, assigning and licensing without | 
permission the mechanical reproduction rights and by mechan- 
ically reproducing, manufacturing and selling mechanical 
reproductions of said musical composition. | 


150. Plaintiff has given defendant actual notic 
that it was infringing plaintiff's aééresaid rights in said 


continued thereafter to infringe plaintiff's cepyright in 


musical composition, but said defendant has nevertheless 
said composition. | 
| 


AS AMD FOR A TWENT ISTH CLAIM 
151. Plaintiff repeats and realleges each and 


every allegation contained in the foregoing paragraphs num- 
bered 1, 2 and 3 as if fully set forth herein. 
152. Prior to May 13, 1949 plaintiff created, 


| 
| 
composed and wrote the words and music in the musical com- | 
| 
position entitled "LITTLE RED HEN". 


153. Said musical composition in both its words 


and music was new and wholly original, has not been published 
| 

in the United States or elsewhere, and is copyrightable 

subject matter under the laws of the United States as an 


unpublished musical composition. 


154. On May 13, 1949, Lincoln Records, Inc. | 


| gaid copyright by utilizing, assigning or licensing without 
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complied in all respects with Title 17, United States Cede, 


and all other laws governing copyright, and secured the 


| 
exclusive rights anc privileges in and to the copyright of | 
said musical composition, receiving from the Register of | 
Copyrights a certificate of registration dated and identified 
as follows: "May 13, 1949, Class BE, No. Eu 167326." | 
155. In or about October, 1951 said Lincoln | 
Records, Inc., a corporation chartered and existing under eal 
by virtue of the laws of the State of New York, sold, trans- | 
ferred and assigned to the plaintiff any and all rights and 
copyrights held by it in the musical compe. :ion "LITTLE 
HEN", and in every part thereof, and all claims and causes 
of action for the use, licensing or infringement thereof. 
156. By reason of the foregoing assignusnt, 


plaintiff, the original creator of the composition, became 


‘ gusical composition and of all rights and copyrights therein 


and all claims and causes of action for the use, licensing 


| 
| 
| 
| 
and now is the sole and exclusive preprietor of the said | 
| 
or infringement thereof. | 


157. After about May, 1949, defendant infringed | 
permission the mechanical reproduction rights, and by mechan- 
ically reproducing, manufacturing, distributing and selling 


mechanical reproductions of the eforementioned musical 


| 
; composition. | 


158. Pleintiff has given defendant actual notice 


| 
| 
| 
| 


that it was infringing plaintiff's aforeeaid rights in said 
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musical composition, but said defendant has nevertheless 


continued thereafter to infringe plaintiff's copyright in 
said composition. 


» tesxTx- | 
159. Plaintiff repeats and realleges each and | 
evecy allegation contained in the foregoing paragraphs num- 
bered 1, 2 and 3 as if fully set forth herein. 
160. Prior to May, 1949 plaineiff created, com- 
posed and wrote the words and music in a musical compesition 
,entitied "THE FISHERMAN AND THE FLOUNDER". 


161. Said musical composition in beth its words 
and music was new and wholly original, has not been published | 
in the United States or elsewhere, and is copyrightable | 
subject matter under the laws of tie United States as an 
unpublished musical composition. 

162. On May 13, 1949, Lincoln Records, Inc. 
complied in all respects with Title 17, United States Code, 
and all other lawa governing copyright, and secured the 
exclusive rights and privileges in and to the copyright of 
said musical composition, receiving from the Register of 
Copyrights a certificate of registration dated and identified | 
as follows: "May 13, 1949, Class B, Mo. Eu 167316." 

163. In or about October, 1951 seid Lincoln 
Records, Inc., a corporation chartered and existing under 

land by virtue of the laws of the State of New York, sold, 


‘transferred and assigned to the plaintiff any and all righte 
| 
and copyrights held by it in the musical composition "THE 
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FISHERMAN AND THE FLOUNDER", and in every part thereef, and 


all claims and causes of action for the use, licensing or | 
infringement thereof. 

164. By reason of the foregoing assignment, | 
plaintiff, the original creator of the ccmposition, became | 
and now is the sole and exclusive proprietor of the said 
musical compesition and of all righte and copyrights therein 
and all claims and causes of action fer the use, licensing 
or infringement thereof. 

165. After about:May, 1949, defendant infringed 
said copyright by utilizing, assigning or licensing witheut 
permission the mechanical reproduction rights, and by mec 
ically reproducing, manufacturing, distributing ond selling 
mechanical reproductions of the eforementioned musical | 
composition. 

166. Plaintiff has given defendant actual not 
that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's cepyright in 


said composition. 


| 
AS_AMD FOR A TWRNTY- SECOND CLAIM | 
167. Plaintiff repeats and realleges each and | 
every allegation contained in the foregoing paragraphs 
numbered 1, 2 and 3 as if fully set ferth herein. 
168. Prior to May, 1949 plainsiff created, 
composed and wrote the words and wusie in a musical composi 
tion entitled "PADDY THE BAKERY BOY". 
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169. Said musical composition in both its words! 


and music was new and wholly original, has not been published 


in the United States or elsewhere, and is copyrightable 
subject matter under the laws of the United States as an 7 
unpublished musical composition. | 

170. On May 13, 1949, Lincoln Records, Inc. | 
complied in all respects with Title 17, United States Code, | 
and all other laws governing copyright, and secured the 
exclusive rights and privileges in and to the cogyright of 
said musical composition, receiving from the Register of | 
Copyrights a certificate of registration dated and identifie 
as follows: "May 13, 1949, Class E, Mo. Bu 167322." 

171. In or about October, 1951 said Lincoln 
Records, Inc., a corporation chartered and existing under | 
and by virtue of the laws of the State of New York, sold, | 
transferred and assigned to the plaintiff any and all rishte 
and copyrights held by it in the musical composition "PADDY | 
THE BAKERY BOY", and in every part thereof, and all claims | 
and causes of action for the use, licensing or infringement | 
thereof. | 

172. By reason of the foregoing assignment, | 
plaintiff, the original creator of the composition, became 
and now is the sole and exclusive proprietor of the said 
musical composition and of all rights end copyrights therein 
and all claims and causes of action for the use, licensing 
or infringement thereof. 

173. After about May, 1949, defendant infringed 


said copyright by utilizing, assigning or licensing witheut 


- 
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permission the mechanical reproduction rights, and by mec 


ically reproducing, aanufacturing, distributing and selling 
mechanical reproductions of the eteasaangones musical | 
composition. | 

174. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's aforesaid rights in said | 
musical composition, but said defendant has nevertheless | 
continued thereafter to infringe plaintiff's copyright in | 


said composition. 


AS AMD FOR A TWENTY-THIRD CLAIM 
175. Plaintiff repeats and realleges each and | 


every allegation contained in the foregoing paragraphs | 
numbered 1, 2 and 3 as if fully set forth herein. 


176. Prior to January, 1951 plaintiff created, 


! 


composed and wrote t’ words and music in a musical composi- 
| 
177. Said musical composition in both its words | 


tion entitled “JACK AND THE BEANSTALK". 


and music was new and wholly original, has not been pub lished! 


in the United States or elsewhere, and is copyrightable 


| 
} 


subject matter under the laws of the United States as an | 


unpublished musieal composition. 
178. Qn January 31, 1951, Lincoln Records, Inc. 
complied in all respects with Title 17, United States Code, 
and all other laws governing copyright, and secured the 


said musical composition, receiving from the Register of 


| 
| 
exclusive rights and privileges in and to the copyright of | 
Copyrights a certificate of registration dated and ica 


as follows: "January 31, 1951, Class B, Mo. Bu 227898. 


179. In or about October, 1951 said Lincoln 1), 
Records, Inc., a coxm’~ation chartered and existing under | 
and by virtue of th ‘ ws of the State of New York, sold, | 
transferred and assigned to the plaintiff any and all rights | 
and copyrights held by it in the musical composition "JACK | 
AND THE BEANSTALK", and in every part therecf, and all 


| claims and causes of action for the use, licensing or 


infringement thereof. 
180. By reason of the foregoing assigneent, 
plaintiff, the original creator of the composition, became 


and now is the sole and exclusive proprietor of the said 


and all claims and causes of action for the use, licensing 
or infringement thereof. 

181. After about January, 1951, defendant in- 
fringed said copyvight by utilising, easeigning or licensing 
without permission the mechanical reproduction rights, and 


| 
| 
| 
| 
musical composition and of all rights and copyrights chara 
| 
| 
| 
| 
by mechanically reproducing, manufacturing, distributing and | 


selling mechanical reproductions of the aforementioned | 
musical composition. 
182. Plaintif? has given defendant actual not 


| that it was infringing plaintiff's aferecaid rights in said 
| musical composition, but seid defendant hes nevertheless 


continued thereafter to infringe plaintiff's copyright in 


said composition. 


AS AND YOR A TWEMTY-FOURTE CLAIM 
183. Plaintiff repeats and realleges each and 
| every allegation contained in the foregoing paragraphs | 


numbered 1, 2 and 3 as if fully set forth herein. 42a 

184. Prior to May, 1949 plaintif¢ created, 
composed and wrote the words and music in a musical compos i- 
tion entitled "BRAVE LITTLE SAMBO". 

185. Said musicel composition in beth its words 
and music was new and wholly original, has net been publis 
in the United States or elsewhere, and is copyrightable | 
subject matter under the laws of the United States as an | 
unpublished musical composition. | 

186. On May 13, 1949, Lincoln Records, Inc. | 
complied in all respects with Title 17, United States Code, | 
and all other laws governing copyright, and secured the 
exclusive rights and privileges in and to the copyright of | 
said musical composition, receiving from the Register of __ 
Copyrights a certificate of registration dated and vo 
as follows: "May 13, 1949, Clase E, No. Bu 167320." 

187. in or about October, 1951 said Lincoln 
Records, Inc., a corporation chartered and existing under 
and by virtue of the laws of the State of New York, sold, 


transferred and assigned to the plaintiff any and ell rights 


and copyrights held by it in the musical compesition "BRAVE 
LITTLE SAMBO", and in every part thereof, and all clains 
causes of action for the use, licensing or infringement 
thereof. 

188. By reason of the foregoing assignment, | 
plaintiff, the original creator of the composition, became 
and now is the sole and exclusive proprietor of the said 


musical composition and of all rights and copyrights there 


43a 
and all claims and causes of action for the use, licensing | 


or infringement thereof. | 

189. After about May, 1961, defendant infringed 
said copyright by utilising, assigning or licensing without | 
permission the mechanical reproduction rights, and by mochen} 
ically reproducing, manufacturing, distributing and selling 
mechanical reproductions of the aforementioned musical 
composition. 

190. Plaintiff has given defendant actual neticp 
that it was infringing plaintiff's aforesaid rights i= said 
musical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 
said composition. 


4S AMD FOR A SWEMEY-PIPTE CLAIM 

191. Plaintiff vepeats and realleges each and : 
every allegation contained La the foregoing paragre: .- 
numbered 1, 2 and 3 as if fully set forth herein. 

192. Prier to December, 1963, plaintiff, 
Marien Rosette, created, composed and wrete the words and | 
music in a musical composition entitled “PINGCCHIO”. | 

193. Said musical composition in beth its words 
and music was new and wholly original, has not been published 
in the United States or eleewhere, and is copyrightable | 
subject matter under the laws of the United States as an 
unpublished musical composition. 

194. On December 31, 1963, Marion Rosette 


| 
| 
| 
| 
| 
| 


complied in all respects with Title 17, United States Code, 


ea ne ee ee ee ee ee a ee a ee | ae: ae 
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and all other laws governing copyright, and secured the ex- | 


clusive rights and privileges in and to the copyright of | 
said wisical composition, receiving from the Register of | 


Copyrights a certificate of registration dated and identifies 
as ‘ollows: "December 31, 1963, Class E, No. Bu 806581." | 

195. Since December 31, 1963, plaintiff has 
been and still is the sole proprietor of all right, title 
and interest in and to che copyright of said musical 
composition. 

196. After December 31, 1963, defendant in- | 
fringed said copyright by utilizing, assigning or licensing | 
without permission the mechanical reproduction rights, and | 
by mechanically reproducing, manufacturing, distributing and 
selling mechanical reproductions of the aforementioned | 
musical composition. ! 

197. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's eforesaid rights in said | 
misical composition, but said defendant has nevertheless | 
continued thereafter to infringe plaintiff's copyright in | 
said composition. 


, AS AMD FOR A TWENTY-B8Ix7% CLAIM 
198. Plaintiff repeats and wealleges each and 
every allegation contained in the foregoing paragraphs 
- numbered 2 and 3 as if fully set forth herein. 


199. The musical compositien "PINOCCHIO" was 
created, composed end written by plaintiff prior to September, 
1960 and was new and wholly original with said plaintiff, | 


4Sa 
200. Since before September, 1960, plaintiff 


| 
has been end still is the sole »roprieter of all rights, | 
title and interest in seid composition. | 
201. Since prior to December 31, 1963, defendant 
has been infringing the rights of plaintiff in said musical 
composition by utilizing, assigning and licensing without 
permission the mechanical reproduction rights and by muechan- | 


ically reproducing, manufacturing and selling mechanical | 


reproductions of said musical composition. | 

202. Plaintiff has given defendant actual noticp 
that it was infringing plaintiff's aforesaid rights in said | 
musical composition, but said defendant has nevertheless | 
continued thereafter to infringe plaintiff's copyright in : 


paid composition. 


AS AMD FOR A TWENTY- SEVENTH CLAIM | 
! 
203. Plaintiff repeats and realleges each and 


‘ every allegation contained in the foregoing paragraphs nue- 


| 
bered 1, 2 and 3 as if fully set forth herein. | 
204. Prior to September, 1963 plaintiff, Marien 


: Rosette, created, composed and wrote a musical composition 
entitled "MARY HAD A LITTLE LAMB", an adaptation and arrange- 


ment with additional original ly: ‘cs and dialogue. 


' 
205. The said adaptation, arrangement, and | 
} 
additional lyrics and dislogue were new and wholly original, | 


had not been published in the United States or elsewhere, end 
are copyrightable subject satter under the laws of the United | 


States as an unpublished musical composition. 
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On September 13, 1963, Marien Rosette 
complied in all respects with Title 17, U. 8. Cede, and al? 
other laws governing copyright, and secured the exclusive | 
rights and privileges in cr* to the copyright of said musica 
composition, receiving from the Register ef Copyrights a 


206. 


certificate of registration dated and identified as follows: 


“September 12, 1963, Clase BE, Mo. & 789352." 


| 
| 
207. Since September 12, 1963, plaintiff has | 
} 
been and still is the sole proprietor of all right, title | 


and interest in and to the copyright of said musical com 
position. 


208. After September 12, 1963, defendant in- 
fringed said copyright py utilizing, assigning cr licensing | 
without permission the mechanical reproduction rights, end | 
by mechanically reproducing, manufacturin, distributing and 
selling mechanical reproductions of the afersmentioned 
musical compositien. | 

209. Plaintiff has given defendant actual aisle 
that it was infringing plaintiff's eforesaid rights ix said | 
musical compositien, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 


said composition. 


210. Plaintiff repeats and realleges each and 


. 
every allegation contained in the foregeing paragraphe 
| 


numbered 2 and 3 es if fully set forth herein. 


211. The musical cemposition "MARY HAD A L 


LAMB", an adaptation and arrangement with original lyrics oF 
and dialogue, was created, composed and written by plaintiff 
prior to September, 1960 and wae new and wholly original wit 
said plaintiff. 
212. Since before September, 1960, plaintiff | 
has been and still is the sole proprietor of all rights, 
title and interest in said composition. 
213. Since prior to September 12, 1963, neni 
dant has been infringing the rights of plaintiff in said | 
musical composition by utilizing, assigning and licensing | 
| 
without permission the mechanical reproduction rights and 
by mechanically reproducing, manufacturing and selling mechast- 
ical reproductions of said musical composition. | 
214. Plaintiff has given defendant actual net 
that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendant has nevertheless 


continued thereafter to infringe plaintiff's copyright in 


said composition. 


| 
| 
| 
| 
| 

| 
215. Plaintiff repeats and realie;es each and 


every allegation contained in the foregoing paragraphs nve~- 
bered 1, 2 and 3 as if fully set forth herein. 

216. Prior to September, 1962 plaintiff, a | 
Rosette, created, compcsed and wrote the musical composition —- 


% 


| 
entitled "DING DONG BELL" (also known as "PUSSY IN THE WELL"), 
| 
an adaptation of a poem with additional lyrics and original | 


music. 


dl + » 
‘ Ds e 
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217. Said adaptation with additional lyrics 


| 
| 


and original music was new and wholly original, has not beer 


} 
published in the United States or elsewhere, and is copy- | 


rightable subject matter under the laws of the United Kua 
as an unpublished musical composition. | 


218. On September 4, 1962, Marion Rosette 
complied in all respects with Title 17, U. 8. Code, and ail 
other laws governing copyright, and secured the exclusive 
rights and privileges in and to the copyright of said musica 
composition, receiving from the Register of Copyrights a 
certificate of registration dated and identified as follows: 
"September 4, 1962, Clase EB, No. Bu 734929." 

219. Since September 4, 1962, plaintiff hes 
been and still is the sole proprietor of all right, tf£t1. 

_ and interest in and to the copyright of said musical con;o- 
| sition. 

220. After September 4, 1962, defendant in- 
fringed said copyright by utilising, assigning er licensing 
| without permission the mechanical reproduction rights, and 

by mechanically reproducing, manufecturing, distributing 
| and selling mechanical reproductions of the aforementioned 
musical composition. 

221. Plaintiff has given defendant aczual 
notice that it was infringing plaintiff's aforesaid rights 
in said musical composition, but said defendant has never- 
theless continued thereafter to infringe plaintiff's copy- 
right in said composition. 


Li Ee ee ee ee 


49a 
AS AND FOR A THIRIIETH CLAIM 

222. Plaintiff repeats and realleges each and | 
every allegation contained in the foregoing paragraphs nua- 
bered 2 and 3 as if fully set forth herein. 

223. The musical composition "DING DONG BELL", | 
an adaptation with original lyrics end additional music, was | 
created, composed and written by plaintiff prior to Septeuber, 
1960 and was new and wholly original with said plaintiff. 

224. Since before September, 1960, plaintiff 
has been and still is the sole proprietor of all right, | 
title and interest in said composition. | 

225. Since prior to September 4, 1962, defendant 
has been infringing the righte of plaintiff in said musical | 
composition by utilizing, assigning and licensing without 
permission the mechanical reproduction rights end by mechan- 
ically reproducing, manufacturing and selling aschanical 
reproductions of said musical composition. 

226. Plaintiff has given defendent actual aotish 
thet it was infringing plaintiff's aforesaid rights in said 


musical composition, but said cefendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 
said composition. 


| 
| 
| 
| 
‘ 
227. Plaintiff repeats and realleges each and | 


every allegation contained in the foregoing paragraphs num- 
bered 1, 2 and 3 as if fully set forth herein. | 
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228. Prior to December, 1964 plaintiff, Marion 


Rosette, created, composed and wrote the musical composition | 
entitled "FIDDLE-DE-DEE" (also known as "THE FLY AND THE 
BUMBLEBEE"), an adaptation and a.rangement with original 
lyrics. 

229. The said adaptation, arrangement and addie | 
tional lyrics were new and wholly original, have not been 
published in the United States or elsewhere, and are copy~- 
rightable subject matter under the laws of the United States 
88 an unpublished musical composition. | 
230. Qn December 23, 1964, Marion Resette 
complied in all respects with Title 17, U. 8. Cede, and all 
other laws governing copyright, and secured the exclusive 

rights and privileges in and to the copyright of said musical 
| composition, receiving from the Register of Copyrights a 
certificate of registration dated and identified as follows: 
"December 23, 1964, Class B, Mo. Bu 860839." 

231. Since December 23, 1964, plaintiff has | 
been and still is the sole proprietor of all right, title end | 
interest in and to the copyright of said musical eneiianns 

232. After December 23, 1964, defendant in- | 
fringed said copyright by utilising, assigning or licensing 
without permission the mechanical reproduction rights, and 
by mechanically reproducing, manufacturing, distributing end 
selling mechanical reproductions of the aforementioned 


musical composition. 


» 
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233. Plaintiff has given defendant actual notide 
that 1t was infringing plaintiff's aforesaid rights in said _ 
wusical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 


said composition. | 


AS AMD FOR A THIRTY-SECOMD CLAIM : 

234. Plaintiff repeats and realleges each and | 
every allegation contained in the foregoing paragraphs cnum- 
bered 2 and 3 as if fully set Zorth herein. 

235. The musical composition "FIBDLE-DE-DEE", 

| @u adaptation and arrangement with original lyrics was ¢ ° 
composed and written by plaintiff prier to September, 1960 | 
and was new and whoily original with said plaintiff. | 

236. Since before September, 1960, plaintifé | 
has been and still is the sole proprietor of ail right, 
title and interest in said composition. 

237. Since prior to December 23, 1964, dafondant 
has been infringing the rights of plaintiff in said musical — 
composition by utilizing, assigning and licensing without | 
peraission the mechanical reproduction rights and by mechan- | 
ically reproducing, manufacturing and selling mechanical | 

|" eproductions of said musical composition. | 

238. Plaintiff has given defendant actual not icp 


that it was infringing plaintiff's aforesaid rights in said | 
uugical composition, but said defendant has nevertheless | 
continued thereafter to infringe plaintiff's copyright in 


| said composition. | 
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AS AMD YOR A THIRTY-THIBD CLAIM | 
239. Plaintiff repeats and realleges each and | 


| 


| 


every allegation contained in the foregoing paxagraphs 
numbered 1, 2 and 3 as if fully set forth herein. 
240. Prior to September, 1963 plaintiff, | 
Marion Rosette, created, composed and wrote a musical compo- 
sition entitled “"GOOSEY GOOSEY GANDER" (also known as "snuLy 
GOOSEY GANDER"), an adaptation and arrangement with original) 
lyrics and dialogue. | 
241. The said adaptation end arrangement and 
additional lyries and dialogue were new and wholly ‘siiainaate | 
have not been published in the United States or elsewhere, 
and are copyrightable subjec. matter under the laws of the 


{ 


United States as an unpublished musical composition. 


242. On September 12, 1963, Marion Resette 
complied in all respects with Title 17, U. 8. Code, and all 
other laws governing enmetabis and secured the exclusive | 
rights and privileges in and to the copyright of said wiabiil 
composition, receiving from the Register of Copyrights a | 
certificate of registration dated and identified as follows:| 
“September 12, 1963, Class BE, No. Bu 789350." 

243. Since Septexder 12, 1963, plaintiff has 
been end still is the sole proprietor of all right, title 
and interest in and to the copyright of said musical compo- 
sition. 


244. After September 12, 1963, defendant in- 
fringed said copyright by utilizing, assigning or licensing 


53a 
without permission the mechanical reproduction rights, and 


| 
by mechanically reproducing, manufacturing, distributing and | 
selling mechenical reproductions of the aforementioned | 
musical composition. 
245. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's aforesaid rights in said | 
musical composition, but said defendant has nevertheless | 
continued thereafter to infringe plaintiff's copyright in 


said composition. 


AS AMD FOR A THIRIY- FOURTH CLAIM 

246. Plaintiff repeats and realleges each and 
every allegation contained in the foregoing paragraphs num 
bered 2 and 3 as if fully set forth herein. 

247. The musical composition "GOOSEY GOOSEY 
GARZ&K", an adaptation and arrangement with original lyrics | 
and dialogue, was created, composed and written by plaintiff | 
prior to September, 1960 and was new and wholly original 
with said plaintiff. 

248. Since before September, 1960, plaintiff 
has been and still is the sele proprietor of all right, 
title and interest in said composition. 

249. Gince prior to September 12, 1963, def t 
has been infringing the rights of pleintiff in said musical 
composition by utilizing, assigning and licensing without | 
permission the mechanical reproduction rights ani by mechan- | 
, feally reproducing, manufacturing and selling mechanical | 
| reproductions of said musical composition. 


> a. 


Sha 
250. Plaintiff has given defendant acturl net 


that it was infrizging plaintiff's aforesaid rights in said 


‘musical composition, but said defendant has nevertheless 


H 
1 
| 


| 


H 
| 
\ 


| every allegation cont~ined in the foregoing paregraphs 


continued thereafter to infringe plaintiff's copyright in 


said composition. 


AS AMD FOR A THIRTY-PIFTR CLAD | 


251. Plaintiff repeats and realleges each and 


numbered 1, 2 and 3 as if fully set forth herein. 

252. Prior to September, 1962 plaintiff, Marion 
Rosette, created, composed and wrote a ausiesl composition 
entitled "WHERE HAS MY LITTLE DOG GOME", an adaptation and 


| arrangement with new lyries and dialogue. 


253. The said adaptation, arrangement and new 
lyrics and dialogue were new and wholly original, have net 


been published in the United States or elsewhere and are 


States as an unpublished musical composition. 


copyrightable subject matter under the laws of the United 
254. On September 6, 1962, Marion Rosette | 


complied in all respects with Title 17, U. 8. Code, and all 


other laws governing copyright, and secured the exclusive 
rights and privileges in and to the copyright of said musical 
| 


composition, receiving from the Register of Copyrights a | 
certifieate of registration dated and identified as follows: 


"September 4, 1962, Class BE, Mo. Bu 734928." 
255. Since September 4, 1962 plaintiff has ! 


} 


been and still is the sole proprietor of all right, title | 


4 


and interest in and to the copyright of said musical compo- 55a 
sition. | 


256. After September 4, 1962, defendant in- | 


fringed said copyright by utilizing, assigning or licensing 
without permission the mechanical reproduc’. rights, and 


| 


by mechanically reproducing, manufacturing, distributing and 
selling mechanical reproductions of the aforementioned | 
musical composition. | 
257. Plaintiff has given defendant actual noti 

that it was infringing plaintiff's aforesaid rights in said 

| musical composition, but said defendant has nevertheless 
continued thereafter te infringe plaintiff's cepyright in 

_ said composition. 


AS AMD FOR A THIRTY- SIXTH CLAIM 
258. Plaintiff repeats and realleges each and 


a 


every allegation contained in the foregoing paragraphs nus- 
bered 2 and 3 as if fully set forth herein. 


259. The musical composition "WHERE HAS MY | 
LITTLE DOG GONE", an adaptation and arrangement with new | 
lyrics and dialogue, was created, composed and written by | 
plaintiff prior to September, 1960 and was new and wholly 


original with said plaintiff. 


' has been and still is the sole proprietor of all rights, 


' 


| 
260. Since before September, 1960, plaintiff 
title and interest in said composition. | 

261. Since prior to September 4, 1962, defen- | 


dant has been infringing the rights of plaintiff in said | 


1| | 


musical composition by utilizing, assigning and licensing <¢, 
without permission the mechanical reproduction rights and by 
mechanically reptoducing, manufacturing and selling mechani- 
cal reproductions of said musical composicion. 
262. Plaintiff has given defendant actual | 
notice that it was infringing plaintiff's aforesaid rights 
in said musical composition, but said defendant has never- _ 
theless continued thereafter to infringe plaintiff's copy- 
| right in said composition. 


AS AMD FOR A THIBTY- SEVENTM CLAIM | 

263. Plaintiff repeats and realleges each and | 

every allegation contained in the foregoing paragraphs | 
numbered 1, 2 and 3 as if fully set forth herein. | 
264. Prior to March, 1964, plaintiff created, | 


composed and wrote the words and music in a musical composi- | 


tion entitled "ALICE IN WONDERLAND". | 
265. Said musical composition in both its words 
and music was new and wholly original, has not been published 
in the United States or elsewhere, and is copyrightable 
subject matter under the laws of the United States as an 


| 
} 
unpublished musical composition. | 
| 
in all respects with Title 17, U. &. Code, and all other laws 


266. Om March 2, 1964, Marion Resette complied 


governing copyright, and secured the exclusive rights and | 
privileges in and to the copyright of said musical composi- | 
tion, receiving from the Register of Copyrights a certificate! 
of registration dated and identified as follows: "Merch 2, | 


1964, Class EB, No. Bu 813620." | 


\ 
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267. Since March 2, 1964, plaintiff has been 


and still ies the sole proprietor of all right, title and | 
interest in and to tae copyright of said musical composition. 
! 268. After March 2, 1964, defendant infringed 

: said copyright by utilising, assigning or licensing without 

! permission the mechanical reproduction rights, and by mechan- 
| deally reproducing, manufacturing, distributing end selling 

| mechanical reproductions of the aforementioned musical 


| that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendant has nevertheless 

| continued thereafter to infringe plaintiff's copyright in 
said composition. 


4%..AMD FOR A THIRTY-RIGHTH CLAIM 
270. Plaintiff repeats and realleges each and 
every allegation contsined in the foregoing peragraphs 
numbered 2 and 3 as if fully set forth herein. 
271. The musical composition "ALICE IN WONDER- 
, LAND" was created, composed and writtea by plaintiff prior 
to September, 1960 and was wew and wholly original with 


composition. | 

| 269. Plaintiff has given defendant actual ma 
| 

| 


| said plaintiff. 

272. Since before September, 1960, plaintiff 
has been and still is the sole proprietor of all rights, 
title and interest in said ccmposition. 

273. Since prior to March 2, 1964, defendant 
‘has been infringing the rights of plaintiff in said music:1 


ri z . , 
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composition by utilising, assigning and licensing without 
permission the mechanical reproduction rights and by mechan- 
ically reproducing, manufacturing and selling mechanical 
reproductions of said musical composition. | 

274. Plaintiff has given defendant actual not 
that it was infringing plaintiff's eforesaid rights in seid 
musical composition, but said defendant has nevertheless 


continued thereafter to it ‘ringe plaintiff's copyright in 


said composition. | 


AS_AND POR A THIRTY-NINTN CLAIM 

275. Plaintiff repeats and realleges each and 
every allegation contained in the foregoing paragraphs nu. - 
bered 1, 2 and 3 as if fully set forth herein. 

276. Prior to March, 1964 plaintiff, Marion 
Rosette, created, composed and wrote the musical composition 
entitled "OLD KING COLE", an adaptation and arrangement of 
a traditional composition. 


277. The said adaptation and arrangement were 
new and wholly original, have not been published in the 
United States or elsewhere and are copyrightable subject 
matter under the laws of the United States as an unpublished | 
musical composition. | 

278. On March 2, 1964, Marion Rosette complied 
in all respects with Title 1; U. 8. Code, and all other 
laws governing copyright, and secured the exelusive rights 
and privileges in and to the copyright of said musical com 
position, receiving from the Register of Copyrights a 


59a 
certificate of registration dated and identified as follows: 


"March 2, 1964, Class B, Mo. Bu 813624." 

279. Since March 2, 1964, plaintiff has been and 
still is the sole proprietor of all right, title and intense 
in and to the copyright of said musical composition. 

280. After March 2, 1964, defendant infringed 
said copyright by utilizing, assigning or licensing witheut 
permission the mechanical reproduction rights, and by usc 
ically reproducing, manufacturing, distributing and selling 
mechanical reproductions of the aforementioned musical 
composition. 3 

281. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's aforesaid rights in seid 


musical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 


| 
| 
said composition. | 
| 
AS AMD FOR A FORTIETH CLAIM 

262. Plaintiff repeats and realleges each and | 
every allegation contained in the foregoing paragraphs num 
bered 2 and 3 as if fully set forth herein. 

283. The musical composition "OLD KING COLE", an 
adaptation and arrangement was created, composed and written 
by plaintiff prior to September, 1960, and was new and | 
wholly original with said plaintiff. 

284. Since before Septeubsc, 1960, plaintiff | 
has been and still is the sole proprietor of all rights, | 


title ead interest in said composition. | 


i 


85. Since prior to March 2, 1964, defendant has | 
60a 
been infringing the rights of plaintiff in said musical | 
composition by utilizing, assigning and licensing without 


permiseion the mechanical repreduction rights and by mechan- 


ically reproducing, manufacturing and selling mechanical 
reproductions of said musical composition. 

286. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's aforesaid rights in sxid 
musical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 


| 
| 
| 
said composition. 
AS AMD FOR A FORTY-FIRST CLAD 

287. Pleintiff repeate and realleges each and 
every allegation contained in the foregoing paragraphs 
numbered 1, ? and 3 as if fully set forth herein. 

288. Prior to Decemb<<«, 1950 plaintiff created, 
composed and wrote the words and music in a musicel coupesi-| 
tion entitled "MOTHER GOOSE PARTY". Zaid musicel composit 
was new and wholly original with plaintiff and is copyright- 
able subject matter under the lews of che United States. 

289. Between December 11, 1950 and January 2, 
1951, PEER INTZRNATIGNAL CORPORATION complied in all respect 
with Title 17, United States Code, and all ether laws gove 
ing copyright, and secured the exclusive rights and privi- 
leges in and to the copyright of said musical composition, 
and received froa the Register of Copyrights a ccrt’ zicate 
of registration dated and identified as fellows: "January 
2, 1951, Cleese BE, Mo. Bp 51650." 


| " we . nuary 2, » 8 weejical compesi- 61a 
tion has been published by PEER IATBRMATIONAL COC.PORATION | 
| and all copies made thereof have been printed, bound and | 
| published in etriet conformity with the provisions ef Title 
17, United States Code, and all ether laws governing copy- 


right. 


| | 
291. Gm or about July 26, 1955 said Peer Inter- 
| nacional Corporation sold, transferred and assigned te the | 
plaintiff any end all rights and copyrights held by it in | 
the musical composition "MOTHER GOOSE PARTY" end in every | 
part thereof, and all cleim: and causes of action for the | 
‘use, licensing or infringement thereof. | 
292. By reason of the foregoing assignment, 
| plaintiff, the original creator of the composition, became 
and now is the sole and exciusive proprietor of the said | 


musical composition and of all rights ard copyrights therein, 


and all claims and causes of action for the use, iieensing 
or infringement thereof. 


| 
| 
293. After about January, 1951 defendant tating 
said copyright by utilizing, assigning or licensing without | 
permission the mechanical reproduction rights, and by mechan- 
ically reproducing, manufexturing, distributing and selling 
mechanical reproductions of the aforementioned musical 
composition. 
294. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendant has nevertheless 
continued thereafter tc infringe plaintiff's copyright in 


said composition. 


ue 


AS AND FOR A FORTY-SECOND CLAIM 62a 
295. Plaintiff repeats and realleges each and 
every allegation contained in the foregoing paragraphs 
numbered 1, 2 and 3 as if fully set forth herein. 

286. Prior to December, 1950 plaintiff created, 
composed and wrote the words and music in a musical compo- 
sitien entitled "KATIE THE KANGAROO". Said musical compo- 
sition was new end wholly original with plaintiff and is 
copyrightable subject matter under the laws of the United 
States. 

297. On or about May 26, 1949, PAULL-PIONEER 
MUSIC CORP. complied in all respects with Title 17, United 
States Code, and all other laws governing copyright, and 
secured the exclusive rights and privileges in and to the 
copyright of said musical composition, and received from the 
Register of Copyrights a certificate of registration dated 
and ideatified as follows: "May 26, 1949, Class E, No. 

Ep 37225." 

298. Since May 26, 1949, said musical compositio 
has been published by Paull-Pioneer Music Corp. and all 
copies made thereof have been printed, bound and published 
in strict conformity with the provisions of Title 17, United 
States Code, and all other laws governing copyright. 

299. On or about September 13, 1960 said Paull- 
Pioneer Music Corp. sold, transferred and assigned to the 
plaintiff any and all rights and copyrights held by it in 
the musical composition "KATIE THE KANGAROO", and in every 


part thereof, and all clair and causes of action for the 


use, licensing or infringemeat thereof. 63a 

300. By reason of the foregoing assignment, 
plaintiff, the original creator of the composition, became 
and now is the sole and exclusive proprietor of the said 
musical composition and of all rights and copyrights therein 
and all claims and causes of action for the use, licensing 
or infringement thereof. 

301. After about May, 1949 defendant infringed 
said copyright by utilizing, assigning or licensing without 
permission the mechanical reproduction rights, and by mechan 
ically reproducing, manufacturing, distributing and selling 
mechanical reproductions of the aforementioned musical 
composition. 

302. Plaintiff has given defendant actual notice 
that it was infringing plaintiff's aforesaid rights in said 
musical composition, but said defendant has nevertheless 
continued thereafter to infringe plaintiff's copyright in 


said composition. 
WHEREFORE, plaintiff demands 


A. That defendant, its agents, servants and 
employees be enjoined during the pendency of this action and 
permanently from infringing the aforesaid copyrights of 


plaintiff in any manner. 


B. That defendant be required to pay to plaintif 
such damages as plaintiff hae sustained in cousequence of 
defendant's infringement of piaintiff's copyrights and plain 


tiff's common law rights in said musical compositions, and 


s 
4 ‘ 


that defendant be required to oseient and pay over to plain: 64a 
tiff all the gains, profits and advantages derived by defen- 
dant from its infringement of plaintiff's copyrights and 

common law rights in said musical compositions, or, at least 

in respect of the statutory copyright violations, such damages 
as to this court shall appear proper within the previsions 

of the copyright statute, but not less than the minimum 


amount provided for by la. 


C. That defendant be required to deliver up to 
be impounded during the pendency of this action all the 
copies and mechanical reproductions in its possession or 
under its control, infringing plaintiff's aforesaid copyrights, 
and to deliver up for destruction all plates, molds, stamper#, 
masters, matrices, tapes and all other instruments or device 


for making infringing copies for mechanical reproductions 


of the aforesaid compositions. 


D. That defendant pay to plaintiff the costs of 
this action and reasonable attorneys’ fees to be allowed to 


plaintiff by this court. 


E. That plaintiff have such other and further 
relief as may be just in the premises. 


ZISSU, MARCUS & STEIN, 
Attorneys for Plaintiff 

Office & P. 0. Address 

292 Madison Avenue 

New York, N. Y. 1007" 

Phone - MU 3-0966 


: / rae 
By P: / L€ CLR ARD <MESCl 


Member of the Firm 


ANSWER (Filed January 9, 1969) 65a 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
SRE SBE HOES SEBS SRSSABASZTSEEEBOZA BEE HS xX 


Plaintiff, 


~against- ANSWER TO 
COMPLAINT. 


RAINBO RECORD MANUFACTURING CORPORATION 

and HAROLD E. MARKOWITZ and JACK BROWN 66 Civ. 3864 
doing business as RAINBO RECORD COMPANY, 

a partnership. 


Defendants. 


SOOO SESH HOSE SO aD Sweeawtecenae- ow > ¢ 


The defendants, by ALFRED JAFFT, their attorney, 


answering the complaint herein, respectfully allege as 


follows: 


1. Deny those allegations of the complaini ret 


forth in paragraph marked "3", except admit defendant RAINBO 


RECORD CORPORATION is a corporation organized and existing 


and doing busginees under the Laws of the State of California. 


2. Deny each and every alleration of the complaint 


set forth in paragraphe mated 9, 10, 11, 17, 18, 19, 25, 26, 
27, 35. 34. 35, 41, 42, 43, 49, 50, 51, 57, 58, 59, €5, 66, 
67, 73, 7%. 75, 81, 82, 83, 89, 90, 91, 97, 98, 99, 105, 106, 


107, 
139. 
167, 
198. 
222, 
2he, 
270, 
295. 


113, 114, 115, 121, 122, 123, 129, 130, 131, 137, :.38, 

144, 145, 186, 149, 150, 151. 157, 158. 159, 165. 166, 

173, 174, 175, 181, 182, 183. 109, 190, 191, 196, 1.7. 

201, 202, 203, 208, .@°, 219, 212, 214, 216, 220. 21, 

225, 226, 227, 232, 233, 234, 237, 238, 23°, aah, 2415, 

240. 260, 251, 256, 257, 258, 261, 262, 2i3, 256. 4.4, wl 
273, 27%, 275, 280, 261, 282. 285, 286, 207. 293, ci, 

301 and 302. 

3. Deny knowledae or information sufficient t> 


form a belief as to those allezations of the conp aint «et 


- 


forth in prragraphs marked 2, 4, 5. 2, 7, & 37 YU 3, 
16, 20, 21, 22, 23, 24, 28, 29, 30, 31, 32, 36. “7, 3%, 39, 
HO, 44, 45, 4o, 47, 48, 52, 53, 54, 55, 56, CO, 21, Ge, 3, 
64, 68, 69, 70, 71, 72, 76, 77, 78, 79, &), 84, 85, 86, 17, 


| 88, 92, 98, oh, 95, 
| 120, 12a, 122, 136, 
| 128, 132, 133, 134, 
152, 25), 154, 155, 
171, 172, 176, 177, 

195, 


ig2, 193, 194, 


66a 
96, 100, 108, 102, 103, 104, 108, 109, 
117, 126, 139, 120, 12%, 185, 196, 127, 
135, 136, 140, 141, 1h2, 143, 147, 148, 
156, 160, 161, 162, 163, 164, 169, 270, 
178, 179, 180, 18%, 185, 186, 187, 188, 
199, 204, 205, 206, 207, 211, 212, 216, 


\27, 219, 223, 22%, 928, 229, 230, 231, 235, 236, 240, 243, 

| 242, 243, 247, 288, 252, 253, 254, 255, 259, 260, 264, 265, 
| 266, 267, 271, 272, 276, 277, 278, 279, 283, 28h, 288, 

| | 290, 291, 292, 296, 297, 298, 299, gma 300. 


289, 


Plaint are in the public domain. 


5. 


| v 
! 4, That the compositions referred to in the com- 


That the action herein was not commenced within 


| three (3) years after the causes of aetion accrued and are 


bawed by the statute of limitations as set forth in Section 
214 of the Civil Practice Law and Rules. 


| WHEREYORE, defendants herein demand judgnent 
dismissing the complaint together with the costs and dis- 


| 
| 


| 


| bursements of this action. 


| 


| 
| 
| 
i 


| 
| 
| 
| 


PROPOSED AMENDED ANSWER 67a 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MEW YORK 


ee ee ee eee -x 
MARION ROSETTE, 
Plaintiff, AMEMDED ANSWER 
sabia TO COMPLAINT 
66 Civ. 3864 


RAINBO RECORD MANUFACTURING CORPORATION 
and HAROLD E. MARKOWITZ and JACK BROWN 
doing business as RAINBO RECORD COMPANY, 
a partnership, 


The defendants RAINBO RECORD MANUFACTURING CORPORATION 
and JACK BROMN by their attorneys, HOFER, RICH and GRUBMAN, 
for their amended answer to the complaint herein: 

1. Deny those allegations of the complaint set forth 
in paragraph marked "3", except admit defendant RAIMNBO RECORD 
CORPORATION is a corporation organised and existing and doing 
business under the laws of the State of California. 

2. Deny each and every allegation of the complaint 
set forth in paragraphs marked 1, &, 9, 10, 15, 17, 18, 24, 25, 
26, 32, 33, 34, 40, 41, 42, 48, 49, SO, 56, 57, 58, 64, 65, 66, 
72, 73, 74, 80, 81, 82, 88, 89, 90, 96, 97, 98, 104, 105, 106, 
112, 113, 114, 120, 121, 122, 126, 129, 130, 136, 137, 138, 143, 
144, 145, 148, 149, 150, 156, 157, 158, 164, 165, 166, 172, 173, 
174, 180, 181, 162, 188, 189, 190, 195, 196, 197, 200, 201, 202, 
207, 208, 209, 212, 213, 214, 219, 220, 221, 224, 225, 226, 231, 
232, 233, 236, 237, 238, 243, 244, 245, 248, 249, 250, 255, 256, 257, 
260, 261, 262, 267, 268, 269, 272, 273, 274, 279, 280, 281, 284, 


285, 286, 292, 293, 294, 300, 391 and 302. 
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3. Dany knowledge or information sufficient to 
form a belief as to those allegations of the complaint set 
forth in paragraphs marked 2, 4, 5, 6, 7, 12, 13- 14, 15, 

20, 21, 22, 23, 28, 29, 30, 31, 36, 37, 38, 39, 44, 45, 46, 
47, 52, 53, 54, 55, 60, 61, 62, 63, 68, 69, 70, 71, 46, 77, 
78, 79, 84, 85, 86, 87, 92, 93, 94, 95, 100, 101, 102, 103, 
108, 109, 110, 111, 116, 117, 118, 119, 124, 125, 126, 127, 
132, 133, 134, 135, 140, 141, 142, 147, 152, 153, 154, 155, 
160, 161, 162, 163, 169, 170, 171, 176, 177, 178, 179, 184, 
185, 186, 187, 192, 193, 194, 199, 204, 205, 206, 211, 216, 
217, 223, 228, 229, 230, 235, 240, 241, 242, 247, 252, 253, 
254, 259, 264, 265, 266, 271, 276, 277, 278, 283, 288, 289, 
290, 291, 296, 297, 29@.and 299. 

FIRST DRYENSE 
AS AND FOR A COMPLETE DEFENSE TO ALL CLAIMS 
4. The complaint does not state a claim upon which 
relief can be granted. 
SECOND DEFENSE 
AS AND FOR A PARTIAL DEFENSE TO THE let THROUGH 
l/th, 19th THROUGH 24th, 26th, 2@th, 30th, 32nd, 
34th, 36th, 38th, 4Cth, 4lst and 42nd CLAS. 

5. Any portions of said claims which accrued prior 
to November 15, 1963 are barred and unenforceable by the 
provisions of the Statute of Limitations set forth in Title 17, 


U.8. Code, Section 115 (b). 


6, 


69a 
THIRD DEFENSE 
AS AND FOR A PARTIAL DEPEMSE TO ALL CLAIMS. 


6. Any portions of said claims which accrued prior 
to November 15, 1963 are barred and unenforceable by the pro- 
visions of the Statute of Limitations of the New York CPLR, 
Section 214, Subsection 4. 


FOURTH DEFEISE 

AS AND FOR A COMPLETE DEFENSE TO THE 1ST 

THROUGH 18TH, 20TH THROUGH 25TH, 27TH, 29TH, 

318T, 33RD, 35TH, 37TH, 397H, 4187 and 42ND CLAIMS. 

7. On informtion and belief prior to the time that | 
the plaintiff registered or purpexsted to register her claims 
to copyright in the Copyright Office of the United States 
pursuant to the provisions ef Title 17, U. &. Code, with 
respect to each of the compositions referred to in each of 
the said claims as an unpublished work, either the plaintiff 
or others under license or authorization from the plaintiff 
aid mechanically reproduce said compositions and pre@uced, 
sold, published and widely and publicly disseminated the said 
reproductions, thereby dedicating the said composition to the 
public at large. 
8. Upon the dedication to the public of each said 

composition as alleged in paragraph 7 hereof, the defendant 
as a member of the public had the right to press, use, reproduce, 
publigh andé seil each said composition without « »countability to 
the plaintiff and any use of any said composition after the 


dedication thereof is not actionable by plaintiff. 


70a 
FIrTH DEYEuSE 


AS AND POR A COMPLETE BEFENSE TO THE 1ST 

THROUGH 18TH, 20TH THROUGH 25TH, 27TH, 29TH, 

318T, 33RD, 35TH, 37TH, 39TH, 418T and 42ND CLAIMS. 

garier 9. By reason of the facts stated in paragraph 7 
hereof, any copyright claimed by the plaintiff of any of the 
compositions mentioned in the aforesaid claims is invalid by 
reason of publi ion and dedication to the public prior to the 
securing of copyright. 
SRCTH DEY Rip Pr 


AS AND FOR A COMPLETE BEFENSE TO THE 1st 
THROUGH 198TH, 20TH THROUGH 25TH, 27TH, 29TH, 
318T, 33RD, 35TH, 37TH, 39TH, 415T and 42m CIALIS. 


CH 
| 10, Om information and belief, plaintiff licensed 
or otherwise authorized certain persons to maks mechanical 
reproductions of compositions mentioned in eagh of the aforesaid 
claims. 
11. On information and belief, plaintiff failed to 
file with the Register of Copyrights notice of the use of 
said musical composition for mechanical reproduction thereof 
ay required by Title 17, U. 8. Code, Section l(e). 
12. By reason of the provisions of Title 17, U. Ss. 
Code, Section l(e), plaintiff is barred from bringing a 
proceeding for the infringement of any of the copyrights of 


the said compoai tions, 


CA 319f, 33RD, 357TH, 37TH, 397m, 418T and 42mp CIAING. 
13. Plaintiff repeats and realleges the allegations 


Jia 
contained in paragraphs 10 and~ll hereof. 


14. By reason of the provisions of Title 17, U. 8. 
Code, Section l(e), plaintiff is barred from bringing a 
proceeding for the infringement of any of the copyrights of 
the said compositions in ali instances where the sgnufacture 
of the recerds occurred prier to the filing of Motice of Use 
for mechanical reproductien thereof. 

EIGHTH DEFENSE 
AS AND FOR A COMPLETE DEFENSE TO ALL CLAIMS. 

15. On information and belief plaintiff licensed 
Lincoln Records Inc., Junior necerte Corp. (also kuewn as 
Junior Records Inc.) anc Treasure Records Corp. (also known 
as Treasure Records Inc.) and some of thea to reproduce 
mechanically the various compositions mentioned in the clains 
of the complaint and to make tapes therefron. 

16. Om information and belief, the three corporations 
mentioned in paragraph 15 hereof oz some of them borrowed money 
from Whitehall Mercantile Company and as security for the 
repayment J! said loan pledged the aferementioned tapes made 
of the compésitions mentioned in the claias in th- complaint. 

17. Qm information and be)‘ef, plaintiff consented 
to the pledge of the tapes to Whitebell Mexcantile Company as 
aforesaid and agreed with the said Whitehall Msrcentile Company 
that in the event the loans to the aforesaid three corperations 
were not repaid, Whitehall Mercantile Company, its successors 
and assigns, eould poseses itself of said tapes, mechanically 


72a 
produce and reproduce records of the compositions om said 


tapes and vend and distribute the same without am payment 
by Whitehall Mercantile Company, its successors or assigns, 
to plaintiff or anyone claiming through plaintiff. 

18. A default occurred in the repayment of the 
loans made by Whitehall Mereantile Company to the aforesaid 
three conporations or seme of them and whitehall Nercantile 
Company possessed itself ef the tages and the rights to uso 
the same to which the plaimtiff had agresd as is set forth 
in paregragh 17 hereof. 

19. Ome Sid Taback, by magne conveyances from 
Whitehall Mercantile Company, ami fer good and valuable 
consideration, purchased the aforesaid tapes and the right 
mechanically to produce and repreoduee copies of said 
compositions without payment of amy sort to slaintiff. 

20. Any use which Gefendant may have made of any 
of the compositions mentioned in amp of the claims of the 
complaint was only in the preasing of recerds containing 
some of the said compositions from the said tapes for sid 
Taback. 


AS ABD FOR A COMPLETA SEVENSE TO THE 19TH, 
26TH, 20TH, 307%, 32, 349m, 36TH, 307TH 
AND 407TH CEAINS. 
21. ‘the pietrict Courts of the United States do net 
havwé jw -isdietian to entertain the dlains to which this defense 


is ad@ressed. 


73a 
TEETH DEFEMSE 


AS AND FOR A COMPLETE DEFENSE TO ALL 
OF THE CLAIMS. 


22. By inetrument dated Wovember 10, 1953, plaintiff 
licensed Whitehall Mercantile Company and its assigns the 
irrevocable right to use the compositions mentioned in the 
various claims of the complaint in the manufacture and sale 
of records within and without the United States for the term 
of the life ot the copyrights. said arrangement was confirmed 
in a stipulation entered into in the Supreme Court of the 
State of New York, County of New York on December 14, 1960 
in an action wherein Bichler Record Corp. was Plaintiff and 
Junior Records, Inc., Marion Rosette, et al were defendants. 

23. By instrument dated April 21, 1955 whitehall 
Mercantile Corp. sold to Aaron Eichler 27 reels of magnetic 
tape on which were recorded 96 songs purporting to be the 
existing catalogue of Junior Records, Inc., 625 metal masters 
and mothers, stampers and lithographed sleeves, and also 
assigned to Bichler all of its right, title and interast in 
and to and unJwer the aforementioned agreement dated 
December 10, 1953. The said 96 songe included the musical 
compositions which are the subject of plaintiff's complaint. 

24. Om April 20, 1960 Aaren Bichler entered into ar 
agreement with Sid Taback, in which Sichler represented that he 
haé the sole right, title and interest to the eatelogue of 


Wenderland Becords consisting of 96 songs (being the Junier 
Records catalogue acquired by Whitehell Mercantile Company as 
aforesaid wnich included the metal parts to manufacture the 


Jha 
records) and pursvent to the agreement Zichler sold all of 


said property tc Taback, including the right to manufacture 
and sell records of said compositions made from said masters, 
motheis and stanpers. 

25. If Rainbo Record Manufacturing Corporation 
pressed records containing musical compositiens which are the 
subject of this action it did so pursuant to the request and 
order of Taback, and said records were pressed from the 
masters, mothers and stampers acquired by Taback from Bichler, 
as aforesaid. 

ELEVENTH DEFENSE 


AS AND FOR A COMPLETE DEFENSE TO THE let, 
THROUGH 17TH and 20TH THROUGH 247H CLAIMS. 


26. On information and belief the assignment by 
Lincoln Records Inc. to the plaintiff of the rights and 
copyrights held by it in musical compositions as alleged in 
each of the claims to «ich this defense is addressed was, if 
made at all, not in writing. 

27. On information and belief, Linceln Records 
Inc. has remained and is the ower of the rights and copyrights 
elleged tc have been assigned te thm plaintiff >by it in the 
claims to which this defense {| *“4vesnred and pladatiff dees 
not have the title, right or stsaiding te prosecute the said 
claims or si) vingement ef the wfy°cs 19 therein alleged. 

WHERBYORE, defendant demands judgment dismissing 


the complaint and for costs, disbursements and a reasonable 


attorneys' fee. 


HOFER, RICH and GRUBMAN 
oh” a ) { , 

Fit ee AES af 

A Member of the Pirm 


Attorneys for Defendant 
Office & P.O. Address 

221 West S7th street 

Wew York, New York 10019 
Telephone: 582-5030 


wo 
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TRANSCRIPT OF PROCEEDINGS BEFORE GURFEIN, D.J. ON 


OCTOBER 11 and 12, 1972 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


Se ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee x 
:Before: 
MARTON ROSETTE, :HON. MURRAY I. GURFEIN, 
: District Judae 
Plaintiff : 
vs. 
RAINBO RECORD MANUFACTURING : 66 CIVIL 3864 
CORPORATION, HAROLD E. : 
MARKOWITZ and JACK BROWN, 
G/b/a RAINBO RECORD COMPANY, 
a partnership, : 
Defendants. : 
tiie ee ee ee ee ee eee eee x 


New York, October 10,11, 1972 


STENOGRAPHER'S MINUTES 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY :C JARRE, NEW YORK, W.Y. CO 77-4580 


bo 


: 
Ae 


25 


77a fever ICT “S8s., 
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Ps jf? FILED Mf 
UNITED SLATES DISTRICT COURT io nant aS 
SOUTHERN DISTRICT OF NEW YORK YS 1} /4 
naeeeeeeeoeweaeeneer#e «= ™ Se of NA 
Marion Kosette, 
Plaintiff, 


66 Civil 3864 


Ve 


Rainbo Record Manufacturing 
Corporation, Harold E, 
Markowitz and Jack Brown, d/b/a 
Rainbo Kkecord Company, a 
partnership, 


Defendants. 


October 10, 1972 
10 a, m 


BEFORE 3 
HON. MUKRAY I. GURFEIN, 
District Judge. 


APPEARANCES 


ZISSU, MARCUS, STEIN & COUTURE, ESQS., 
Attorneys for Plaintiff, 
Jerold L, Couture, Esq., 
of Counsel, 


HOFER, RICH & GRUBMAN, ESQS., 
Attormeys for Defendants, 


Arnold I, Rich, Esq., 
of Counsel, 


(5b) 


SOUTHERN DIS: CT COURT REPORTERS. U.S COURTHOUSE 
eons . + ate 
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THE CLERK: Marion kosette against Rainbo 
Record Manufacturing Corporation, 

Is Plaintiff ready? 

MR. RICH: Your Honor, before we starte . 

THE COURT: We have to start somewhere, Are 
you ready? 

MR. RICH: Yes, but we have « « 

MK, COUTURE: Excuse me, I an not ready, Mrs, 
Rosette is a little late, I believe the Plaintiff wants to 
make a motion, 

TUECOURT: She can’t make a motion until after 
I start the Case, 

Are you ready? 

Mi. COUTURE: Yes, 

CHIE COURT: Now: you may male the motion, 

MR, RKICM: Ag your Honor recalls, may law firm 
entered this law suit lasc Summer, 1972, -he law suit 
was originally commenced in ‘November 1966 and then there 
were delays and J] am not sure what happened, but it started 
again. We had asked for time Co conduct certain discovery 
because t) , . was no discovery, Virtually no discovery 
had been Coiduc*ead by the defendants in this law suit 
and your Honor had said that since the case Was on the 


calendar ready for trial th © he would not permit any, 


te 6 


i 


17 


18 


5 19? 


oe 


es” 


‘\ back in 1953 Junior Records, wiich was the record company, 
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However, we were able to determine that there | 


. had been a prior law suit by the plaintiff in this action ~ 


Marion Rosette aga‘ast a company called Crown Records that 


had commenced sometime prior, a short time prior to the 


time this particular Law suit was commenced in November of 
1966. 

That law suit was virtually identical te this 
particular law sit, except that there they claimed that 


Crown kecords had infringed and in this particular law suit 


they claimed the defendants in this suit had had infringed 


the copyright, which are virtually the identical copyrights 
involved, 


I was able to track down that file th. had been 


’ marked dead for many years ‘in the federal warehouse where 


they store these things and I saw.vartous defenses that had 


been raised and we found that one of tiie defenses tuat had 
been raised by Crown Records in that law suit was that 
Mrs. Rosette's record company at that time, had pledged 
certain tapes and songs and masters, mothers and stampers 


which are used in the manufacture of phonograph records, 


“had pledged it” to a campany called Whitehall. Mercantile 


on these materials and Mrs. Rosette had signed an assignment 


SOUTHERN DIS. ICT COURT HEUTE 6 5 COURTH USF 


"Company and that ther.2 .%, Whitehall had forec. sed a lien | 


or 


to 


on 


~ 


“suit of Marion Rosette. against Crown Records which had 


gune on for some time and then eventually was settled 
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of these materials and compositions to Whitchall Mercantile 


Compe .y and gave Whitehall and it's assignees the right 
to use these very compositions that are the subject of this | 
law suit, 

Thereafter Whitehall assigned it's rights under | 
the agreement from Mrs. Rosette and assigned it to a | 
gentleman named Aaron Eichler and Aaron Eichler had the | 
right to manufacture and sell these various conpositions, | 

Thereafter Mr. Eichler turned around and assigned| 
these same compositions, which are the material, the mothers| 
and stampers used to make the records themselves, assipned | 
it to a gentleman named Sidney ‘ibuck, Sidney Taback is | 
the one who had requested our clients the defendant Kainbo | 
Record Manufacturing Company, who is the presser, to press | 
these records, | 


That is the claim of infringement against us. 


If Mr. Taback had the rights from Mr, Eichler, who received 


Ae | from Whitehall, who received it from Mrs. Rosette, then 


| 
we have an absolute right to go ahead and press and there | 
couldn't be any possible infringement, | 


All cf this was the subject of that other law 


before trial. All of these documents that we received are 
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in the possession, I believe, of the attormeys for plaintiff 
and they are perfectly familiar with all of these tht 5s, | 


As a matter of fact, each and every one of the 


defenses that we are seeking to ancend, to allege, were 
raised in that other law suit and the plaintiff is fully 
familiar with them, 

I have papers here which I had’ copied from the 
federal warchouse file when I looiced at that file. I have 
copies of those papers here which slow your Honor that 
all these things have been alleged. 

Now, the other tl.ing, of course, that has not 


been ulleged there is the transcript from Aaron Eichler to 


| 
| 
| 
| 
| 
Sidney aback who is the one that gave the order to the | 
presser. | 
We received from an attorney in California who | 
had represented Mr, Taback at that time, which gocs bsck to | 
April 1960, the original agreement between Mr, Eichler | 
and Sidney Taback which gave him the right with regard to 
each and every one of these compositions. We just received 
that about a month or so ago, | 
So what we are seeking, to raise here, as sbinadiadee 
defenses in our proposed amended answer, are things that 


the plaintiff is completely and fully famillar with and 


has known about it long before we cver knew about it. 
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Another fact. There was another caw suit 


' 
| 
| 
commenced by Aaron Eichler and Mrs. Rosette and her husband 
and Junior Record Company and other companies they were | 
associated with in 1960 because they had various tapes and | 
various compositions that he had bought from Whitehall and 
he claimed that Junior Records had been improperly using 
these same songs and there was a settlement. And I have | 
a transcript of the settlement which was made in open court | 
unde iich it was agreed that Ifr, Kichler had the right | 
to use these tapes and even sell. them and do anything he | 
wanted with them, 
So this was done in open court in a suit in which | 
Mr. Kosette was a party. So there Ls nothing new that we | 
are seeking to allege here. And, as I say, we were quite | 
fortunate in learning about this other law sutt, the Crown | 
Record law suit, and I understand that at the time that we | 


served these amended pleadings, together with our conclusion; 


of law and our amended pretrial memorandum Mr. Couture 


this morning, thet he just saw that when he came back on 


{ 
was away from New York on vacation, and he told me that | 
| 
| 
Saturday. However, I have a client here from California 


* would permit us to amen? and to bezin this morning. And 


if IM. Couture needs wide latitude on cruss-exumination 


“at very great expense and I would hope chat your Honor | 
| 


or wunts to see any : these documents I have, I am 
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perfectly willing t» chow it to him just before the trail 
starts, but I Imow that these are all documents that he 
has seen before with the exception of the agreement 
between Mr, Taback and Mr, Eichler, 

THE COURT: I will hear the other side, 


MR, COUTURE, I have to oppose the service -- 


the motion, rather, your Honor. I comes as a complete surpri)s 
to me. If you recall at the time we set the date for this 
trail I found it inconvenient, though it was necessary for 
your schedule; inconvenient because I was going on vacation, 


I went on vacation September 7th and came back Friday night | 


last. 


Because of that is submitted my trial memorandum 


and my finds of fact and conclusious of law and the facts 


requested before I left September 8th or 9th, or so, and 


so my office sent it out. At that time I was prepared, as 


I had to be, to try the case this mourning. 


Upon my going to the office Saturday afternoon 
I found these papers and the amended answer that has eleven 


defenses instead of two, one of which in particular is very 


lengthy and involves a great deal of factual material 


involving Mr. Taback,with whom I have been unacquainted, 


thourh his name was mentioned in a deposition taken car? ter, 


I innd uo idea of the extent of his involvement and I have 
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found it very difficult to prepare the case properly to 
meet these affirmative defenses, 

The documents about which Mr. Rich has spoken 
and the facts surrounding them did come up in an earlier 
law suit involving Mrs. Rosette and Crown Records, That 


law suit, though, was settled in, I believe, 1967. It 


| 
| 
| 


was begun in 1965. ‘he papers to which Mr, Rich is referrins, 


which according to his memorandum he intends to offer in 
evidence, first came up in a deposition taken of Mrs, 
Rosette in 1966, Shortly after that the case was settled, 
I am not familiar at all with those papers, 

THE COURT: Were you the Lawyer in the other 
case? | 
MX, COUTURE: Yes, I was, but none of the defens¢: 
were raised in the suit. It wasn't expected by me when I 
prepared the case that I would face these, 

If you check, your Ilonor, they are quite 


elaborate, raise new questions of law that I would like 


to brief. I didn't brief them before in the other case; we 


never got to trial, 


THE COURT: The questi ons of Law wouldn't bother; 


me because you had time to do that, but the questions of 


fact -- 


MK, COUTURE: It is a matter of implementing 


-o 
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the trial, too, these legal questions; it is not merely 
finding precedents and citing them. They raise serious 
questions, 

A couple of amendments I am sure are agreeable, 
One of them is to plead the federal statutory statute 
of limitations, Prior attorneys for the defendant had 
pleaded only the New York State, ‘That's a mistake; that is 
quite all right, 

THE COUKT?: Do you object to that? 

MR, COUTURE: No, I don't object to that at 
all; that is certainly acceptable. However, the other ones 
raise new issues, 


| 
| 
| 
| 
| 
| 
| 


THE COURT: What do you say on the issue of priot 
publication defeating the copyrirht? 
MA, COUTURE: That will require my discusving 


at length with the client the dates of the preparation of 


| 
| 
| 
the material, her written material, the recording dates, | 
all of that which she certainly will be examined on here, 
and I would like the opportunity to go over them with her, 
If you should rule that the amendment requested 
is acceptable, can be served, then I would like an adjourne | 
ment so I can prepare this, Not a long adjournment, but 


a week or two weeks - I don't know; just enough tiie, | 
As I said, I came to the of fice Friday night -- | 


| 
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. Saturday night I came to the office, 
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TUE COURT: Yes? 

MA. RICH: First with revard to the questions of 
the notice of use and the recordinys, all that was in the 
prior law suit, and I have a copy of Mrs. Kosette's signed 
answers to written interrogatorics, 

THE COURT: I can't go too mich on préor Law 
suits. The question is -- 

Mk. RICH: Z mean it has all been documented, 


THE COURT: It doesn't make any difference, 


Seite edie eee oa 


but the auestio. is under what theory are you trying the 
case. And what strikes me here is you have a pretrial 
order, ‘this has gone beyond tl. mere pleading stage, or 
even the discovery stage, You have the definitive pre- 
trial order which tends to say, or does say, indeed, what 


the issucs are to be tied and apparently indicates that 


there is no further amendment to the pleadings, or that 
the pleadings are being amended. It says here that this 
is a pretrial order dated September 2nd, 1971, and Paragraph 
I says the pleading, were agreed to be deemed amended in 
accordance with the framing of the issues in this action in 
Paragraph 9 of this pretrial order. 


| 
Now, it scems to me that I don't want to be | 
technical about what is an affirwstive defense es against " 
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is a defect in the plaintiff's case. And if I have to lean 
over, I suppose I can say that certain tuings come within 


the plaintiff's burden of proof so tuat evidence can be 


a 


admitted concerning them, 


However, I certainly cannot de that with respect 


to a claim of title which is competitive with the plaintiff's. 
That raises an entirely new issue which certainly should | 
have been pleaded in the affirmative defense, 

Mk. RICH: Your Honor, I don't belteve anybody | 
ever Imew about this before, | 

THE COURT: 1 don't think that matters. The | 
question is whether one is pre‘uliced. In other words, we 
are told that we should amend freely, which I believe in, | 
but, on the other hand, we have rule 8(c) which provides | 
for the pleading of affirmative defenses which were not | 
pleaded, and the only reason for that is to pive notice, 

Now, when you get down to the point where you : 
have a seeeetit order which the courts have held as a acai 
sort of thing, it is difficult for me to see how the plaintiff 


is not prejudiced, 


Now, I have a lot of discretion in the matter, 


I rf&,ognize, but I'don't think since the case is a 1966 

case, six years old, that I should permit an amendment which 

raises not a flaw in the plainti£€'s case, but an Bars icante 
| 
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| 
defense in every sense of the word in the defendant's case, | 
Now, what I am going to do is this: I am | 
going to take your amended answer and I am going to divide | 
it up into parts. I am going to allow the first defense } 
because I think it is under the general issue, in any event, 

Mi. RICH: Your Honor, if I may say this <- 

THE COURT: Yes, 

MK. RICH: As I say, this is a little bit differ 
situation because these are all defenses that plaintiff and 
plaintiff's counsel at one time were fully and completely 


familiar with because the Crown hecord -- 


THE COURT: That could be true. They may be 


| 
j 
| 
| 
| 
| 
familiar with it. Let me state it very quickly, Mr. Rich. | 
They may be familiar with it, but they haven't had a chance | 
to meet it, and that is a big difference. You are assuming | 
that what you have is correct and nothing else. | 

Suppose, for example, there had been a re~ 
conveyance by whatever his name is there. I didn't write 
it down, | 

MR. RICH: Taback, 


THE COURT: Taback, 


MR. RICH:. Eichler, 
THE COURT: Yes. Now, how would the plaintiff 
heve an opportunity to prove conveyance in this case if 


the case started tak if -- 
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The sixth «2fense is difficult because it deals 


with a failure to fii: a notice of use, Aud I would suppose 


| 
| 
7 MR. RICH: It would only be if the plaintiff had 
, perfect knowledge about -- | 
r ? THE COURT: There might be witnesses. You could | 
: have an oral reassignment under the copyright law. She | 
. could have a witness somewhere that she can't find now. 
' However, it is an entirely different and separate issue, 
; | I have made up my mind on this. Let me tell you | 
, | what I am ruling and then we can go ahead, 
- I will allow the first defense, 
aa The second defense I will allow because it deals 
mi with the statute of limtcations in which there was a general | 
* scatement in the pretrial order, so that is not novel, | 
M The third defense is the same as the second defensd 
* | in the original answer so I will allow that. : 
” | The fourth defense I technically will not allow 
os | as an affirmative defense dealing with publication, but 
. | you may raise the points by examination and cross-examination 
9 | and then argue that proof of publication would defeat the | 
od prima fucie case of the plaintiff, in any event, 
“ The sixth defense I think oes to the question of | 
: sae the -- in 
q bbe MR, COUTURE: | What about the fifth, your Honor? | “ 
mn THE COUKT: Well, the Fifth goes with the fourth, | 
25 
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that you can prove that, in any event, So 1 am yin to 
allow the sixth defense. 

MR. COUTURE: As a defense, your Honor? 

THE COURT: And that goes for the seventh also. 


MR. COUTURE: You are allowing them as defenses? 


theory that even without defenses I think you can probably 


prove that. 
Now, the eighth defense 1 will not allow for the 


| 
| 
| 
| 
THE COURT: I am allowing them as defenses on the 
reason I have already stated, that I think it would ere 
the plaintif£ and in my discretion I will not allow it. | 
The ninth defense I suppose I have to allow amend 


the jurisdiction of the federal court can always be raised, | 


The tenth defense I will deny for the same reasons 


as I gave for the eighth defense. When I say "deny," 


I simply deny the motion to amend the pleading. 


Similarly I will deny the eleventh defense which 
deals with tne ownership of the copyright in a third “eis 
| 


All right. Now, let us procecd, rentlemen,. 


MR, RICH: Your Honor, may I just say this: Your 


Honor has culed and just for the record I take exception, | 
THE COURT: You don't have to take exception, but 


I note that you were not happy about it. 


Mk. RICH: Right. And 1 also call to your attentijo: 
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your Honor, that I served these amended pleadings with our 
memorandum of law and the proposed conclusions on September 
15th, 1972, I know that unfortunately Mr. Couture was away 
from the office. 

THE COURT: You made no motion. You wrote a 
letter. 

Mk. RICH: No, it was a motion, your Honor, 

THE COURT: I have no motion, I had a letter 
on September 15th, but I must sxy in the letter you did 
say that if I suggest you make a motion you would do so, 
However, that was only a couple of weeks apo. 

Mk. RICH: Yes, but from experience before the 
case was submitted to them and they were going to try it. 

For example, Judge Pollack most recently. He 
would say do not make a formal kind of motion, just call 
up. 

THE COURT: I am not holding you at fault. I 
am PEAT er ee on the record, my friend, in a case six years 
old, in my discretion because I think it will prejudice 
the plaintiff, I will not allow it. And it doesn't make 
any difference if you did it by motion or letter; my 
ruling would be the same, : 

MR. RICH: Your llonor, if I also may, because 


I am new referring t> answers to written interrogatories 
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signed by Mrs. Rosette in the case :f Marion Rosette 


against Crown Records Company, in which she answers an 


| 
| 


interrogatory, and in that interroyator I don't have 


the question here. 
THE COURT: What are you trying to do now, reargue 
the motion? 


Your Honor, I am just trying to show 


these various things have been admitted, They are just 
admissions by her that these thinys took place and there 


isn't any issue. There is an admission by her on August 


24, 1966 that Whitehall did have this agreement; that these 


tapes and masters and mothers an! stampers were piven to 
Whitehall; that Whitehall die foreclose on it. 

THE COURT: You don't get the point. 
is that a fact may be a true fact, but if it is not told 
the the adversary as a thec:y upon which the party reiles, 
it can effect great preiudice. 

There are many true fucts that are not admitted 
because the other party hasn't had a chance to controvert 
That is all that is involved, 


served this on 


If I may say this: 


qa 


September 15th. My client, who is fre california, came 


in for this trial today, If it would mean a day's 


adjournment, a short adjournment, f would be happy to give 
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the other side all the documents TI have, 
THE COURT: Don't reargue motions; I don't like 
that. Let's get on with it. Start the case unless somebody 


has another motion. 
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MR. COUTURE: Actually an application, yor Honor.| 


THE COURT: Yes. 


MR. COUTURE: I have a memorial’service for a 


client that is to take place at 4:30 this afternoon, can we 


stcp at 4? 

THE COURT: I will adjourn about a quarter to 4 
but no earlier. 

MR. RICH: I also have a simple problem. Judge 
Pollack in this other case has reruested me to be in room 
110 at 2 o'clock this afternoon. 

THE COURT: Tell him you can't come. I will 
call him. 

MR. RICH: If you could, because my adversary 
in that case had called Judge Pollack and he requested 
us to he there and I told him x was on trial before you. 
And his secretary said that Judge Pollack said I must be 
there and he is sure that Judge Gurfein will understand. 
= said all I can do is Speak to Judge Gurfein. 

THE COURT: How long will vou be there for? 

MR. RICH: My guess is 15 minutes or it could 
“tbe a half hour. 

THE COURT: No, I wiil call Judge Pollack later, 
We will reserve on that and see what develops. 


MR. COUTURE: I wmld Like to call Mrs. Marion 
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Rosette, please, 
MARION ROSETTE, called as a witness, having 


been duly sworn, testified as follows: 
DIRECT EXAMINATIQN 


BY MR. COUTURE: 


Q Mrs. Rosette, are you the plaintiff in this 
action? 

A Yes, I am. 

a) Would you kindly tell the court your address? 

A 1240 Park Avenue. 

Q And your occupation? 

A Pianist, composer, author. 

Q Would you tell us briefly your professional 
education? 


A Well, a perpetual scholarship at Peabody Con- 
servatory. And got an artist's diplana and post-graduate 
degree, concertised. And then in connection with:concert 
work I composed. Well, I have been composing all my life 
but I formulated them into records, into children's records, 


and my late husband joined me, having had an advertising 


agency and journalist and we formed a record company. 


THE COURT: When did you form a record company? 


THE WITNESS: Well, we began working on it in 1947. 
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2 I think it was begun in 1969. Between 1949 and '51 we | 
3 completed the catalog. | 
4 | THE COURT: What was the name of the company? 
. | THE WITNESS: Lincoln Records. | 
6 | THE COURT: Was that wholly owned by you and your 
7 || husband? 
. | THE WITNESS: Yes. 
i} 
° Q Could you tell us whether you belong to any 
i| 
10 professional societies or organizations? 
1 } A Yes, I am a member of ASCAP and Harry Fox Agency. 
a i | Q Have you received any awards or commendations? 
i 
is | A Yes, I just got an award for the tenth year 
mee ae 
| in a row from ASCAP. | 
15 | 
Q As a composer? | 
! 
s A Yes. | 
” Q You stated that you became active in the record | 
18 } business in the late 1940s. For how long did you remain | 
ae active in that business? 
\ 
™ A Well, we stayed active until the death of my | 
” husband and since then the business has been dormant. 
- 22 y 
P Q When did Mr. Rosette die? 
a | 
A In 1966. 
2A s 
THE COURT: You kept Lincoln Records until 1966? 
25 


THE WITNESS: Not as Lincoln Records, various labels. 
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THE COURT: I am not talking about hbels now, 


I am talking about corporate form. Did you have more than 


one corporation? 


THE WITNESS: Yes, following Lincoln was Junior 


| 


Records and Treasure Records and then my present corporation, 


Corona Records. 

MR. COUTURE : your Honor, the d:te of Mr. 
Rosette's death was 1966. 

THE COURT: You may come forward, Mr. Rich, if 
you don't hear well, 

Why don't you sit in the jury box? you are 
better off. 

And try to speak up, Mrs. Rosette. 

THE WITNESS: Yes, I will. 

Q Were you active in the operation of the record 

companies? 


A Well, not on the business end. I was the whole 


creative end. I didn't take part in the business Pa sich Tee, 


Q Did you in any industry sense specialize the 


record company? 


| 


A Well, I did all the work, lyrics, script, dialogue , * 


coached the singers, conferred on the orchestrations and created 


them entirely. 


Q I don't mean you in particular, I mean the 
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2 | particular record companies with which you were involved, | 

‘ did they have a special line? 

4 | THE COURT:, You should speak up a little louder, 

5 | too. 

6 | A It started as only a children's line and then 

7 we encompassed an adult line as standard. 

8 | QO Initially were there other companies active in the 

9 | children's line at that time? 

10 | A At the beginning? | 
> | 

11 } Q Yes. 

2 | rs) Well, very few. Nobod:; had a catalog. Peter Mann 
6 13 had backgrounds, but nobody had the originals. 

4 | THE COURT: When you say originals what do you mean 

15 | by that? | 

* THE WITNESS: Well, entirely original songs or | 

"7 adaptations of the classic, where I would take a four-line 

8 | verse and add 11 or 12. | 

19 THE COURT: Your standard work was not adopted | 

2 or improved? 

a THE WITNESS: Very, very few in their original fornl, 

oa “ut rather elaborate orchestral. arrangements. | 

” THE COURT: Any of the titles named in the complaint 

” title in which you did not do some kind of adaptation? | 


4 | 


THE WITNESS: No. 
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Q You are familiar with the complaint, Mrs. Rosette? 
A yes, I am. | 
Q Are you the author of all the compositions in 


the complaint? 
A Yes, I am. 
Q Did you reaqister all of the compositions for 


copyright at some time? 


A Yes. 
Q Personally? 
A I imagine it was personally. I mean it was with 


my consent. 


Q Were some registered however in the name of 

Lincoln Records, Inc.? | 

l 

A Well, I was Lincoln. My husband and-I were: Lincoln, 

sO we registered in the name of Lincoln and then we deemed | 

it wiser to put them in my own name in case we were to take | 
anybody else in the company. 

THE COURT: I am not going to allow cavaliere 
testimony about copyright registrations where you rely on 
the statutory copyright. I ane like to have documents 
in those situations. 

MR. COUTURE: Yes, your lIlonor, I am going to 


introduce them now. 


I don't know how fast you would like to do it 
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for economy sake, 

THE COURT: I would suggest you both get together 
and apparently you haven't. 

Don't you have a bunch of statutory copyright 
certificates? 

MR. COUTURE: Yes, I do. 

THE COURT: Let me see them. Mark them for 
identification. 

Show them to counsel. 

MR. COUTURE: Please mark for identification 
22 certificates of registration for copyright in musical 
compositions. 

THE CLERK: Mark them as one, your Honor? 

THE COURT: Let me see them. 

Mark them as one exhibit. 

Are they all Lincoln Records? 

MR. COUTURE: This grcup is, your Honor, because 


I have to treat them differently. 


THE COURT: All right, 22 certificates of copyright 


of T,incoln Records. 


(Plaintiff's Exhibit 1 marked for identification.) 


THE COURT: Unless you need it now you can make 


that list in the recess. 


| 
| 
| 
| 


MR. RICH: Your Honor, I hive a list. I am checking] 
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it now. 
THE COURT: Try to do it quickly, 
| (Pause.) 
| THE COURT: Are you offering them in evidence? 
| MR. COURTURE: I shall, your Honor. 
THE COURT: All right. Any obiection? 
MR. RICH: No, your Honor. 
THE COURT: Received, 
| (Plaintiff's Exhibit 1 received in evidence, ) 
| Q Mrs. Rosette, I show you Plaintiff's Exhibit 1 
in evidence consisting of 22 copyric!t registrations 
} and ask you if you are the author of the 22 songs contained 
| in those 22 registrations? 
A Yes, I am. 
Q Are you at present the mmer of the copyright 
in these 22 compositions? 
A Yes. 
Q I show you a document dated October 23, 1951, 
| Signed by Lincoln Records, Inc., its president John Bromley, 
| Jr.? 
A Yes. 
THE COURT: What date? 
Q And ask you to identify it. 
A Yes, I am familiar with this. 
| SOUTHERN OIST:.CT count REPORTERS, us SousTueue 
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2 || THE COURT: Let me see it. | 
3 MR. COUTURE: It is the assignment, your Honor. | 
4 | THE COURT: Are yon offering it in evidence? 
5 | MR. COUTURE :With’ a’ little further identification, | 
6 perhaps. | 
xxx 7 || (Plaintiff's Exhibit 2 marked for identification.) | 
8 MR. RICH: May I see it? | 
a MR. COUTURE: TI am not offering it yet, | 
10 Q DO you recall the circumstances under which that 
11 | agreement was executed? | 
12 | A Yes, I do. As fr Say, we copyrighted them in 
13 Our company named Lincoln and it seemed wiser to have them 
| in our personal name in case anybody came in so we had 
15 them transferred to my name, 
| 
16 | Q Are the 22 compositions that are referred to -- 
u I’m sorry, that are the Subject of plaintiff's Sxhibit 1 
6 | in ev iience the copyright registrations, contained in this 
19 | assignment? 
20 b Yes, sir. | 
a1 | MR. COUTURE: I offer it in evidence, ’ | 
= | THE COURT: Well, I will receive it subject to | 
- the production of the agreement referred to therein which | 
is the license agrectent giving certein mechanical rights | 


back to Lincoln. Have you got that? | 
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2 | MR. COUTURE: Yes, I do, your Honor. Tf have | 
| 

3 Hl it. I don't know that it is relevent. | 
4 THE COURT: What? | 
5 Il MR. COUTURE: I don't know that it is relevant. | 
6 It is concerned with copyright ownership. | 
7 THE COURT: I will determine the re levancy. Just | 
8 Show it to me. Have you got it? 
9 (Paper handed to court.) | 
10 THE COURT: Mark that for identification, | 
xx 11 (Plaintiff's Exhibit 3 Marked for identification.) | 
12 Q Mrs. Rosette, I show you nine copyright registra- | 
13 | tion certificates-- | 
14 MR. RICH: May I see the other document marked | 
15 | for identification? | 
16 | MR. COUTURE: yes, | 
17 Q ~- and ask you further the author of each of those | 
18 compositions? | 
19 R.'RICH: May I just look at this before we go on? | 
20 || THE COURT: Yes. | 
<1 MR. RICH: I can't concentrate on this. | 
22 MR. COUTURE: It is not in evidence. | 
23 THE COURT: Just give him « chance to read it | 
for a minute, | 

5 A Yes. Yes, I am. 


| 
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MR. RICH: Can I have the last question and 
answer read? 
THE COURT: She said she is the author of those, 
Q Did you obtain a copyright registration for each 
of the songs? 
4 Yes. 
MR. COUTURE: I offer in evidence nine copyright 
registration certificates. 
MR. RICH: May I see them? 
MR. COUTURE: Yes (handing). 
THE COURT: Any objection? 
MR. RICH: NO objection. 
(Plaintiff's Exhibit 4 received in evidence.) 
THE COURT: Let me see it. 
(Plaintiff's Exhibit 2 received in evidence.) 
THE COURT: How about 3. 
MR. COUTURE: I will offer plaintiff's Exhibit 3 
for identification into evidence. 
MR. RICH: Your Honor, with regard to Exhibit 3 
for identification, this appears to be a conformed but 
not an original document and * is Exhibit B to something. 
I don't know what that something is. And there may have 
bem other terms with regard to this agreement that might 


give more light to this Specific document. For the reason 
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2 it is not an original and the oth-+ reason I said, I object | 
3 | ee 3. | 
© 4 THE COURT: Ask the vitness whether there was 
5 any additional document or other pases that have heen cut 
6 off from this. 
7 Q Mrs. Rosette, I show you Plaintiff's Exhibit 2 
8 in evidence, the assignment from lincoln Records to you 
9 of curtain compositions and I show you Plaintiff's Exhibit 3 
10 marked for identification and I ast you if this was the 
1] document referred to in Exhibit 2 ~- 
12 | THE COURT: That is not the question. The question 
13 is is that the complete agreement, or are there any other 
4 pages that are attached that previously were “here. 
15 Q If this was part of that agreement, and would you | 
16 tell us if there were additional pages or additional 
7 agreements as part of this Exhibit 2? 
18 A No, that is complete as far as I can ser. 
19 THE COURT: Do you have the original? 
20 | THE WITNESS: Yes. | 
| 
al THE COURT: Where is the original? | 
* THE WITNESS: Isn't this the original? | 
7 Q I don't think it is, no, | 
™ THE COURT: The ribbon copy, I mean. | 
say Q This is a conformed copy, your signature has been 
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typed? 

A Yes. 

Q PO you have anywhere the original of this? 

A Let me see it again. 

(Handing) 
A No, I haven't. 


THE COURT: I will overrvie the objection on the 
ground that this is the best evidence, 

MR. RICH: Your Honor, if I could at least ask 
for the document that this is attached to, which is an 
Exhibit B to some other document apparently. 

THE COURT: It is apparently in another matter. 

MR. RICH: I wouldn't know. It might give more 
light and meaning to this articular document. 

THE COURT: It looks to wo like a deposition or 
trial exhibit, is that it? 

MR. COUTURE: he is referring to the marking up 
here, 

MR. RICH: No. 

MR. COUTURE: But the heading is Exhibit B. They 
call one an exhibit and one a schedule, but that is the A 
and B. 

MR. RICH: At least I would like to see the whole 


agreement this came from. This apparently was marked in a 
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2 deposition, your Honor, in 1966. 
3 THE COURT: Let me see the assignment. | 

l 

4 Yes, apparently that is what happened, Schedule A | 
5 | is referrcd to in here as the list of the musical composition: 
6 | under the life of the agreement. I suppose they made B the 
7 agreement itself. 
. MR. RICH: Your Honor, this apparently pre-dated 
oy the other document by a period of years -- two years, 
10 And this is Exhibit -- 
u | THE COURT: Let me see that. If you look at 
12 the acknowledgment down below, 
3 | It is the same thing. Octoter 23, 1951. You took ; 
M the recording Aaate in the Copyright Office which is two 
5 years later but the execution.date is 1951. It apparently | 
16 | wasn't filed, 
- I will receive it but 1 will entertain a motion 
18 to strike it at the conclusion of the case. Just make i 
19 a note of it after we receive it, 

xx (Plaintiff's Exhibit 3 received in evidence.) 
= MR. COUTURE: May I have the last question? | 
” THE COURT: You offered in evidence the nine | 
” certificates, | 
™ a) Referring, Mrs. Rosette, to Plaintiff's Exhibit 4 
25 


in evidence, the nine copyright certificates, from the time 
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you wrote these compositions, cou idered individually, 
until the time you registered them for copyright were 
you the sole copyright proprietor of each? 

} Yes. | 
| MR. RICH: What are wo 1 [king about, which one? 
THE COURT: Until now. 
MR. COUTURE: Tam asking from the time of the 
copyright to the time of registration. She said yes. 
! MR. RICH: TI object. 


THE COURT: It is a conclusion. 


MR. COUTURE: It is difficult in this techniéal 
area, 
THE COURT: You can ask her for facts. 


; 
| MR, RICH: Just let the record note we are 


referring to Exhibit 4. | 
MR. COUTURE: Yes. 
Q Referring again, Mrs. Rosette, to Exhibit 4 in 
evidence, did’ you assign the copy, iqht ownership of any of 


these compositions to anyone? | 
A NO, never, 
| 


Q At any time after writing them before you Bisentie | 


them for copyright? 


A No, never, 


Q Did you assign them to anyone following their 
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2 | registration of copyright? | 
L 3 A I have never assigned wy copyrights to anyone. 

- 4 9) Since the assignment to you by Lincoln Records, 
| 
5 Inc., of the 22 compositions which are Plaintiff's =xhibit 1 
8 for identification, have you assigned any of those compo- 
| 

7 sitions to anyone? | 
; 8 A No. 
| | 
9 THE COURT: Let me see that Exhibit 1. 

10 MR, COUTURE: The nine? 

1 | 
| THE COURT: 1. 

; Q Are you familiar with the song entitled Katie | 
13°F 
The Kangaroo? 

| 

14 || 
A yes. 

| 

~ } Q Who is the author of that song? 

6 || 
| ’ ] A I am. 

17 ; a ; : - 

Q Did you originally regictr it for copyright? 

iat A Yes. 

19 . ; 

Q To refresh your recollection, I show you a 
* copyright registration certificate for that composition. 
21 . 

A Well, I understood they had sheet music rights 
22 ; 

but that didn't preclude -- 
23 F 
THE COURT: I don't hear a word you are saying. 

24 

6 The question is, who is the original copyright 
3 


proprietor of that song? 


| SOUTHERN D!Si. .CT COURT REPORTERS, U.S. COURTHOUSE 


FOL RY “UABE NEW Vise os Cc. % saa 


THe WITNESS: That's right. 


| Dll — el all ~ 7_> x, af rar ! , 
109a 
1 jwh RoOsette-direcl 33 | 
gZ | A Iwas the criginal copyright proprictor,. 
3 i Q Who is the pers, who First registered it for 
4 copyright? 
5 || A I understood Lincoln had, but I believe they had 
6 | sheet music rights. 
7 | THE COURT: You believe they had what? 
8 | THE WITNESS: Sheet music rights. 
9 | But it wasn't put on sale. I got it back again. 
10 | MR. RICH: Your Honor, I move to strike the 
11 | answer as being not responsive to the question. 
| 12 THE COURT: Strike the answer. Start again. 
13 | Who is Paull-Pioneer Music Corporation? 
14 A It was a sheet music fir... 
15 | THE COURT: A sheet music firm? : 
16 THE WITNESS: Yes. | 
| 
7 | THE COURT: Did you om any of it? | 
18 THE WITNESS: No. | 
19 | THE COURT: Did you ever give them the right to , 
20 File a copyright registration on a song Of which you were : 
| 
21 the owner? ! 
2 THE WITNESS: yes. | 
23 THE COURT: Composition, rather. Was one of those | 
2A compositions Katie The Kangaroo? | 
| 
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2 || THE COURT: Is that what this reflects? | 
3 THE WITNESS: Yes, 
y 4 THE COURT: In other words, was this done with | 
5 || your permission? 
6 THE WITNESS: Yes, it was and it was returned 
7 to me. 
8 Q Dic a time come when -- | 
xx 9 | (Plaintiff's Exhibit 5 morked for identification.) | 
10 | M’.RICH: May I see that? 
1] MR. CQUTURE: May I finish the line, your Honor? 
12 When T pnt it in evidenee T will show it all. to counsel, | 
is | THE COURT: Yes, go ahead. 
14 Q Did a time come when Panil-Pioneer Music Corporation 
15 | assigned the composition to you? | 
16 | A No, Paull-Pioneer transf. rred -- I think they -- | | 
wf I don't know whether they failed or went out of business, | 
18 they assigned their assets to Shawnee Music and Shawnee | 
19 returned it. ~ | 
20 Q I :ee, | 
21 MR. RICH: Your Honor, I object to that. I think | 
| 
= | it has gone well beyond the question. | 
, 
3 THE COURT: What document have you got there? | 
” MR. COUTURE: I have the copyright certif a: te. 
ri 


! 
Then I have the assignment: from Shamee Press to Marion | 
| 


SOUTHERN DIS; ... CT COURT REPORTERS, U.S. COURTHOUSE 


Illa : 
i jwh Rosette-direct 35 : 
} Rosette of this song, that there was a mean conveyance 
from the original copyright proprictor to Shawnee Press 


which accompanied the copyright assignments. 
| THE COURT: Let me see it. 
You have no recording of the mean conveyance 


by the copyright owners? 


MR. COUTURE: No, I don't. An attempt was made 
a couple of years ago to search all the papers and it 


wasn't turned up. I don't recall that a specific request 


was made for it. 

| THE COURT: All right, X¥ vill receive these 
i Subject to any legal argument that may develop on it. 
MR. COUTURE: Counsel hasn't seen it yet. 


THE COURT: Have you seon it? 


MR. RICH: No, 
THE COURT: I thought you had. I will reserve 
on that until you look at it and you may want to object. | 


| MR. COUTURE: Shall they be offered separately, 


| 


your Honor? | 


| 


THE COURT: I think you should offer them separately, 
| 
but wait until mr. Rich sees them, Mr. Couture, 
MR. COUTURE: Yes, 


MR. RICH: Your Honor, YX would object to this 


| 
| 
being marked in evidence because there isn't any aocumentation 
g Y 
| 
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Which would show the conveyance frem Paull-Pioneer Music 


to Shawaer Press. What we have here is a registration in 

the nam: of Paull-Pioneer Music Corporation and we have 
a letter Jated August 31, 1960, freos ayvmee .oO Mrs. Rosette 
referring to the fact that they ar» giving her I assume 
whatever rights they have in this composition and a certi- | 


ficate that an assignment was recorded in the Copyright 


Office. So that there isn't eny inlication that Shawnee 


Press had anything to give to Mrs. kosette, 
THE COURT: I quess you're right, because under the 
Act any assianment has to be shom by an instrument in | 
writing signed by the proprietor wader Section 28 and that 
is not showm here so you have a gap in the title. 
Why don't you reserve on that and maybe you 


can find something, I don't know. 


MR. COUTURE: Yes, Ishall- 

THE CLERK: Do you want those marked? | 

MR. COUTURE: Mark them in evidence separately, | 

THE COURT: Before you mark them T will tell you | 
which one I am exc Luding. 

DO you have the agreement of April 28, 1949, 


! 
between Mrs. Rosette and Paul-Pioneer Music Corporati on? | 
MR. COUTURE: No, I don't, your Honor. | 

' 


THE COURT: Mark each of these for identification 
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19 


21 


25 


of Paull-Pioneecr's catalog. 
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separately. 
MR. COUTURE: That agreement won't close the gap. 
THE COURT: It might tend to close it. 
MR. COUTURE: I think tt» contract tends to close | 


a 


THE COURT: No, it lifts itself by its bootstraps 
because you just don't know what right Shawnee Press had. 

THE WITNESS: Paull-Pioneer went out of business, | 

THE COURT: Yhat is the gan we have here, 

THE WITNESS: They asked for a license of that one 


number - 


THE COURT: The difficulty here under a statutory 
copyright you have to have the assignment in writing. UnJess 
you have the instrument in writing, L can't recognize it. 
There may have been an assignment in writing, but I just | 
don't knov. 

(Plaintiff's Exhibit 6 marked for identification.) | 

(Plaintiff's Exhihit 7 marked for identification.) 

MR. COUTURE: As Mrs. Rosette said, it was the | 
acquisition of some huge catalog of God knows how many | 
compositions were acquired by Shawmec. 

THE COURT: I don't hear you. 


MR. COUTURE: It was a huge acquisition by Shawnee 
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THE COURT: How do you I:now? 


THE WITNESS: It was published, That 


:- now 


about it. 


THE COURT: You may proene] 
MR. RICH: When you Say vt -eceived, your Honor, 


is that for ident ication? 
THE COURT: 6 and 7 for identification have been 
excluded, 5 is the exhibit in evidence. 
(Plaintiff's Exhibit 5s received i,, evidence.) 
9) Did you at any time, Mr-. Rosette, follewing 
the assignment to you from Shawnes press of Katie The 
Kangaroo assign your rights in that composition to anyone? 


A No. 


Q 
Yes. 


MR. RICH: I object to that as a conclusion, your 


Honor. 
THE COURT: Yes, strike that. 


Q I ask you, Mrs, Rosette, if you are familiar 


with the composition entitled Mother Goose Party? 


A Yes. 

Q Who is the author of that composition? 

A IT am -- author and canposer. 

@) Could you tell us who first registered that 
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composition for copyright? 


To refresh your recollection, £ show you this 


copyright certificate. 
THE COURT: I would like to make a Suggestion, 
Mr. Couture. If you mark it for identification first | 
and show it to me since there is no jury I will follow 
the questions a little bit better. 
MR. COUTURE: Yes, sir. 
THE COURT: Mark it for identification. 
(Plaintiff's Exhibit 8 mwirked for idonti fication.) | 
n I show you Plaintiff's Exhibit 8 for identificatios 
and ask you to tell us who is the original copyright | 
registrant, claimant in the composition Mother Goose Party. | 
A I believe it was on the original Lincoln list, 
but I believe they wanted sheet music rights and it was | 
returned to me and it wasn't published. | 
MR. RICH: Your Honor, I object. 
THE COURT: I didn't hear. Speak up. 
THE WITNESS: I am under the impression it was 
on the original list hut they want:4 it for shect music 


but it wesn't published and we had it returned to us. 


Q Are you the author of thit composition? | 
A Yes, 


Q Did you a.thorize Perr faolernational to copyright | 
i 
| 
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2 the song for you? | 
3 A Yes. 
y 4 Q Did a time come when Perr international assianed 
5 | the work to you? 
6 A Yes. You have the assiqnmcont, don't you? | 
xx 7 | (Plaintiff's Exhibit 9 warted for identification.) 
8 MR. RICH: Your Honor, f wonld object for two | 
9 ! reasons. First is there no -- 
10 THE COURT: Object to whet? There are two of them | 
1] floating around, | 
12 MR. RICH: Sorry. With regard to Exhibit 9, this id 
13 the letter from Peer International to Lincoln Records | 
\| 
14 dated July 26, 1955. This purports to transfer rights | 
15 |i to the composition Mother Goose Party. There isn't any | 
16 ] assignment of any copyright in this letter. Secondly, this | 
aU is a letter from Peer International to Lincoln Records | 
18 


and there is nothing, at least nothing has heen shown so | 


far to show any written assignmentsto Lincoln Records. 


20 THE COURT: You can argue that later. You will | 

21 have sufficient time. Just make a note of te. | 

* MR. RICH: Also it is noi acknowledged in the | 

» ordinary course. | , 
_ THE COURT: I will receive it: in evidence. 

25 


MR. COUTURE: T would just like to remark on that, 
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2 | your llonor, though the assianmenat is from peer International | 
3 to Line oln Records, Inc., Lincoln tecords, Inc., in Exhibit | 
| 
4 | 2 assigned that composition to Hrs. Rosette. 
5 || THE COURT: Yes, but they did it earlier. This is | 
6 | 1955, 
7 } MR. COUTURE: At a later date. I would argue it | 
l 
8 I takes effect when it happens, al) ivr rights in the song 
, | present ana future, ) 
a4 MR.WCH: This is what £ don't understand. Peer 
1 International owned it at that time, but this is one of 
2 the reasons why I was objecting to that assignment, because 
13 it seemed to refer to other things, your Honor. 
oli THE COURT: Well, the record is unclear as to when 
” | Lincoln Records was dissolved. | 
| 
" | Do you have any evidence on that? ; 
17 
MR. COUTURE: I don't, your Honor. you mem if 
” Lincoln Records wis dissolved before 1955 then this 
a wouldn't he effective to mrs. Rosette? 
a THE COURT: No, the ormer, Mrs. Rosette could pick 
es aor oe , : 
it up at the transfer or liqidation of the corporation, but 
22 ee , : . ‘ 
then if the corporation remains she Pnesn't have it, it 
23 : ‘ 
| belongs to the corporation. Except I don't think it makes 
24 i ‘ ; . 
much difference if she continues to On 2hs 
25 ; ; 
I Did you ever own the stock of Lincoln Records? 
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THE WITNESS: No, 
THE COURT: Was there eve; a dissolution of 
Lincoln Records? 


THE WITNESS: I didn't think it ever functioned, 

THE COURT: Was it ever dissolved? 

THE WITNESS: They wanted us to move down to 
Philadelphia and we wouldn't and 1 dem't believe it ever 
functioned, 

(Plaintiff's Exhibit 2 znd 9 received in evidence.) 

THE COURT: Reserve your right to argue these 
later. 

MR. RICH: In any event, your Honor, with regard |; 
to Exhibit 9 I was pointing out that Exhibit 9 States the 


assignments from Lincoln Records to Mrs. Rosette, so in 


any event we do not have a docursnt at the time Peer 


Internati onal owned this. 

THE COURT: I noticed tha! myself. you make a note 
of it now so you won't forget. 

MR. COUTURE: 8 and 9 are in evidence? 

THE COUPT: Yes, 

MR. COUTURE: Bear with ne a moment, your Honor. 
I was looking for notes I have on the corporation, Lincoln 
Records matter. 


THE COURT: Tet me ask vey comething. If j 
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to 


| gave you a 15-minute recess do you think you fellows 


3 | could ¢-t together and put in derunents in a Package? Do | 
4 you have imech more to go? 
5 MR. COUTURE: That was all. 
| 
6 THE COURT: you put them all in now? 
| 
wi MR. COUTURE: Yes. I just want to ask Mrs. } 
sg | | 
I Rosette about this. 
| 
9 THE COURT: Go ahead. I just wondered if there 
10 | were other registration certificates, 
| 
al | MR. COUTURE: I will then go into the purchase 
| 
12 i of the records and so on. 
13 12) Mrs. Rosette, Suhrequent to the assignment to | 
4 Hi you -- I*m sorry, subsequent to the time you received 
ae | copyright Ownership of Mother Goose Party, did you assign 
16 | the copyright in that work to anyone? 
* 4 | 
v | A No. 
18 A | 
| Q At any time? 
i 
™ 1 A No, 
20 | 
Q Nid you or anyone on your behalf file with the 
a1 register of copyrights notices of wse for the compositions 
| 
2 || 
which are the Subject of this lawsuit? 
| 
23 
A Yes, 
2 || ; ae 
a | THE COURT: There are « Let af compositions. Are 
25 | 
you breal:ing it into more than one ewestion, Mr. Couture? 
| | 
| 
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2 MR. COUTURE: Yes, ZX am. | 
3 THE COURT: Let me s ty this, Again you didn't 
4 | follow my advice, If you marked if or identification 
5 | and showed it to her I would und-rstand what you're asking 
6 | about. 
7 MR. COUTURE: You will notice there are many 
8 | compositions not involved. 
9 | THE COURT: TI don't ‘notienr anything until If : 
10 | look at it. ! 
11 | MR. COUTURE: Many compositions not involved in | 
12 the lawsuit are a Part of those, | 
| 

xx 13 (Plaintiff's Exhibit 10 inmarked for identification.) 
14 | THE COURT: You are going to relate eventually | 
15 the compositions with dates as to which the notice of use 
16 I waS recorded as against those whic: appear in the various 
17 Claims in the complaint, right? | 
8 | MR. COUTURF: I think that that is a defense, your De 
19 Honor. 
20 THE COURT: What? 
21 MR. COUTNRE: I think that is a defense. | 
| THE COURT: I am not talking about a defense. I jus} 
3 want to know what I am doing. You have "Did you ever see 
A | a Lassie," is that one of the thinas involved in this case? 
% MR. COUTURE: No. 
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THE COURT: Are all the 


i} compositions which are 


alleg.) in the complaint te have 


been infringed the subject 


i of Fxhibit 10 for identification. 


MR. 


COUTURE : 


THF 


COURT: Or named therein, 


MR. 


COUTURE : Yes, sir. 


THE COURT: In connection with these notices of 
use, right? | 

MR. CQUIURE:Yes, sir, they are, | 

THE COURT: Show it to Mr. Rich. 


MR. RICH: I haven't had the Opportunity 


Your Honor, 


to see all this over here, 


but I do recognize titles that 


are On Exhibit 10 fer identification. However, glancing 


through it, I see most of the titles are here and certainly 


for those titles, whatever titles are on here, I have no 


Objection to having it marked. 
THE COURT: Received. 


(Plaintiff's Exhibit 10 received in evidence, ) 


MR. COUTURE: Sh 


all I mark the records individually 


your Honor, for identification? 


THE COURT: No, I think put them in a batch, 


MR. COUTURE: 13 lon 


9 playing phonograph record 


albums, 


| 


THE COURT: Describe them a little more for the reco} 


qd. 
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Under what label are they? 
MR. COUTURE: Four of which are under Carousel 
label and the remaining nine on tlh Playtime label, 


(Plaintiff's Exhibit 11 ; rked for ident ification.) 


THE COURT: These are records on which you claim 
infringements? 
MR. COUTURE: Yes. 
Q Mrs. Rosette, I show you 13 long playing phonograph 
record albums, being Plaintiff's Fxhibit 11 for identi- 


fication and ask you whether you can identify them. 


yes, Iocan. I think T warked on the back of those 


which albums were my compositions and my productions of them, 


Q Are these albums you purchased? 
A I purchased some and the others my late husband 
brought back from distributors that we shared in common, 
THE COURT: Who? 
THE WITNESS: Distributors thatwe shared in common. | 
Who is we? 
Well -- my -- our comp ny and the company that 
produced these records. We are using the same distributor 
and my late husband brought back cartons at - time and we 
found them there. 


THE COURT: Have you got the dates when you got 
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THE WITNESS: I think it vas always around 1963, 
‘64, around that time. And I purchsed.some in the Liberty | 
Shops in New York, 


MR. COUTURE: Please 
Exhibit 12, 
(Plaintiff's Exhibit 
THE COURT: I notice 
in connection with your notice 


MR. COUTURE: 


Vas 
LCwde 


THE COURT: 


of use date to the date of the 


show that the alleged infringement was after the notice 


You will have 


mark this as Plaintiff's 
12 marked for identification.) 
you have different dates 


of use, 


to relate the notice 


alleqed infringement to 


of use, 
MR. COUTURE: Or continued after, 
THE COURT: What? 
MR. COUTURE: Or continued after, | 
TH" COURT: Well, or continued after, yes. Does ! 
Exhibit 12 for identificatien have a date on it? | 


MR. COUTURE: It does, 


I believe, 


THE COURT: 


12, Mrs. Rosette, in red ink, is that your handwriting, are 


they yours? 


THE WITNESS: Yes, they ere. That is my handwriting, 


The notation:: 


your fWonor, December 22, "54, 


| 
| 


that appear on Exhibit 


| 
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THE COURT: Let me sar Plaintiff's Exhibit 10, 
MR. COUTURE: The great bulk of the notices 
of use were filed in E961. 
Q I show you a receipt frown a Liberty Music Shop 


which is Plaintiff's Exhibit 12 for identification, Mrs. 


Rosette, and ask if this is your receint? 


A Yea; it. is. 
2 How did you come by it? 
A I stopped in to look at tecords generally and 


I saw this on the counter and inquired about it and hought it 


0 You saw which album? 


Alice In Wonderland. Thr album was Called Alice 


In Wonderland but everything in it is mine. 


| 
0 Can you tell the serial utumber from the sales slip? 


A No, 
THE COURT: It does? 
THE WITNESS: Oh, yes, 112. 


Q I show you album of Playtime, 112, from Plaintiff's 


Exhibit 11, 


A Yes. 

Q And ask you if this is that album? 

A This is the album, yes. 

9 Are there compositions in that album which you 


claim 1.9 infringe your copyright 5° 
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i 
2 | A The entire is mine and my productions of them. 
| 
3 | Q HOw many is that entire album? 
| A, Right. 
5 || THE COURT: Eight compositions? | 
i 
6 | THE WITNESS: Yes. | 
i] 
| 
7 i ‘) The date of this -- 
| 
THE COURT: Mark that record separately under 
8 ! that Exhibit 11 for identification. Mark it A as long as 
1! 
10 ! you are talking about it. | 
\ 
| (Plaintiff's Exhibit 114 marked for identifica- 

xx 2 | tion.) 
13 THE COURT: I am calling that the Alice In Wonder land 
4 | 

i record, What label is that? 
| 
iS | MR. CQUTURE: Playtime 11°, | 
16 : , ; 
) The date on the salrs ''s) 18 December 22, '64, 
17 |] : le 
i Does that help you in ascertaining 
18 ’ ' . 
THE COURT: '64 or '66? 
19 | r 
I MR. COUTURE: 64, 
2 | ‘ Pee 
i 0 Does that Gate help you in ascertaining when you | 
21. | . . " ey 
| acquired the other records which are Plaintiff's Exhibit 11? | 
22 { 
A More or less around the same time. Of course 
23 
it alerted me and I was on the loolkemt for them after that. 
a || 
My late husband found som: and ¢ irnmrd some. | 
| 
2 | , , Soe ' 
Q Can you give us a time within six months -- 
| 


SOUTHERN DIS" ICT COURT REPORTERS 11 § COURTHOUSE 


126a 

jwh Rosette-direct 50 
accuvate within six months of when you acquired these? 

A I would say approximately around the same time 
and then I found them advertised in the Schwann catalog. 

Q Can you be specific about any particulars of 
the albums as to when you acquired them? 

A No, it would be hard to SAaYe 

Q You referred earlier to vour husband's having 
found them at his distributors. 

A Yes. 

Q Could you elaborate on that? 

Well, it wasn't hard to identify them, they were 


right there and my husband visited distributors from time 


to time and found them, 
MR. RICH: Objection, si is talking about somebody 
else acquiring something. She has no knowledge. 
THS COURT: Yes, the question is did your husband 


bring back the records, 


THE WITNESS: Yes, he did, 
THE COURT: And do you remember which ones they werd? 
THE WITNESS: Not by number, no. 


HE COURT: Not by number, but by composition? 


in each album, he would sometimes being back 10 or 12 albums 


MR. RICH: Your Honor, I chject to this whole line 


THE WITNESS: There are so nany compositions yi 
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2 of questioning and these answers. This is all hearsay. 
3 | She is talking about her husband acquiring records from 

4 | his distributors and she apparently has no knowledge 

5 } except he husband might have given it td her, 

‘ | 


THE COURT: It is hearsav how he got them. It 


, | isn't hearsay as to whether she Saw them, 
8 } 
MR. RICH: I agree, 
9 ; P 
. MR. COUTURE: They were in the record business 
10 together and his acquiring the phonograph records from the 
| distributor. 
2 | TIS COURT: That doesn't jake any difference, 
| *. . . . 7 | 
13 As long as they were in existence, they were infringing. 
si Now, the mestion is which ones. Are any of those in Exhibit 
15 | 13 records that your husband brouaht to you? 
" THE WITN'SS: yes, 
Ww Bee 
MR. COUTURE: Exhibit 1), 
” | THE COURT: I mean Exhibit 11. Some are? 
19 ff 2 
| THE WITNESS: yes, 
20 | 
THE COURT: Can you tell «hich are which? 
21 a ' 
THE WITT SS: No, I can’t. 
22 | P 
| THE COURT: Can you tell what span of time they 
23 : 
covered? 
“| ae ; 
| THE WITNESS: I would Say approximately two or three 
25 | 
| years. 
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Q Before or after the date that we have fixed, 
December 22, 1964? you have to he as sy cific as you 
possibly can becavse it is a very insportant thing. 

A I don't think I found many after that. I finally 
gave ~» looking, but I understand Goody's were carrying 
them as late as 1957, 

MR. RICH: Objection, your Honor. 

THE COURT: Yes, strike that out. We simply must 
get a little better recollection, if possible, on what -- 
what years at least you picked up these records and which 
Ones hecause the certificates of notice of use registered 
in the Copyright Office have different dates on them with 


respect to different compositions. 


in 


Is there any even that in your mind would remind 


you of something, that would give you a year? 
Have ym gone over this with the plaintiff? 
MR. COUTURE: We have, your Honor, and she was 
more specific: 
0 Does it help to call vonr attention to the fact 
that December 22, 1964, is Christm: time? 
A Decembex 24, '62? 
THE COURT: No, December 22nd, '64, three days 
before Christmas. Does that refr: oh your recollection 


in any way? 
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2 A When I bougit this one? fr don't. know whether I : 
3 | already had some or began to buy them later. I don't know. 
4 } It was all approximately ahout this came time. 
i] 
4 | Q Was that true of all these records? 
5 A Yes. : 
1] 
7 | Q Approximately the same time? 
. A Yes. 
2 THE COURT: Would that mesa 1964 orl965, is that | 
10 | your best recollection? 
It THE WITNESS: No, I would say earlier than that. | 
2 | I think I gave you a whole carton of them earlier than that, | 
13 didn't 1? | 
4 | MR. RICH: Your Honor, there seems to be colloquy 
6 | gOing back and forth with the witness. Also the witness I | 
 ] tedden cometeion just a little while ago that she didn't 
u believe that any were purchased after the date in December, 
sad 1964, and it might have been purchased two years before that. | 
9 | You asked about a range and she said cwO years and then she | 
” | said it couldn't have been after that time because she | 
+ | wes very annoyed or whatever it was that she Said. But | 
| 
she did mention a two-year span. 
" MR. COUTURE: Are you tastifying for the witness jak 
" MR. RICH: No, because what we are doing here, | 
[ ™ } the witness has already testified and the way I understo9 Md 
| ! 
| 


jwh Rosette~direci 

was two years prior to that time and now there seems to be 
an attempt to refresh the witness’ recollection after 

the witness has already testificd. 

MR. COUTURE: Exactly. 

THE COURT: All we are trying to do is to see if 
we can get at the approximate truth. We can't get the 
exact dates obviously, there are no writings. What we have 
to do is delve into the memory of Mrs, Rosette and try to 
find oit if she recalls when these recordsvere obtained by 


her. 


THE WITNESS: I would say within a span of between 


| 1962 and '64, something like that. 
| 


THE COURT: '62 to '64, 


THE Wi'NESS: Maybe '65. 


Q You did acquire some after this purchase? 


A I think George might hav ‘rought some home 
later than this, 


8) Some -- 


MR. RICH: Objection, your Honor, this is mites 2 


speculation. She thinks it may have happened, 
THE COURT: Yes, strike it out. 
Have you the Schwann catalog? 
Yes. 
THE COURT: Show the witness anything that will 
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| 
2 refresh her recollection. . 
3 MR. COUTURE:Yes, your Honor. In the file is the 
4 Schwann catalog which was handed un on an argument of a hikes 
5 | to dismiss earlier. | 
6 | THE COURT: To me? 
7 | MR. COUTURE: I saw it in the file in your eats 
€ a month ago. If I might look at that for a moment, : 
9 | THE COURT: When was the motion to dismiss? : 
10 | MR. COUTURE: Early on. 
1] | THE COURT: Before me? 
12 | MR. COUTURE: No, before Judge Ryan. 
13 | THE COURT: Did you find it? | 
4 | MR. COUTURE: yes. | 
15 h I would like to mark it for identification. | 
xx 16 | (Plaintiff's Exhibit 13 warked for Siiebibiaekine. 9 
17 (Recess.) , 
18 THE COURT: All right, I straightened Mr. Rich out 
19 with Judge Pollack, so he is excused at 2. But I am going‘ | 
20 | to let you go at tm minutes of 4 so you can be there at 
21 || 4239. | 
2 MR. COURTURE: Thank you, vour Honor. } 
= MARION ROSETTE, resumd. ! 
DIRECT EXAM7NATIQN CONTINUED { 
4 || BY MR. COURTURE: 
2% Q Mrs. Rosette, I hand vou plaintiff's Exhibit 13 


| 
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2 for identification being the Schwann record catalog under 
3 date of December, '64. Can you identify that? 

4 A Yes, I purchased that. 

5 Q You purchased it?: 

6 | A Yes, 


Q About when did you Purchase it? 


8 A December, '64, 

$ | Q You will note that in the book itself there are 

10 certain markings in red ink. Do you know who made those 

1] markings? 

12 | A I made them, They are all reproductions of my 

13 own. 
14 Q Are you familiar with the Schwann catalog and 


its use in the industry? 
16 | A Yes, it is available in every record shop or 


record department and the implication is that the records 


ef a Schwann catalog. 


| 
| 
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19 | Q For the purpose of -- | 
20 MR. RICH: Your Honor, I object to that answer 
21 as keing outside the knowledge of this witness, 
2 THE COURT: Overruled, It is the custom in the trade | 
3 She is testifying about. She's been in the trade. | 
* | MR. RICH: Your Honor, that is not my understanding 
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MR. COUTURE: Are you going to testify? 

MR. RICH: I am not testifying. 

THE COURT: In your experience when you see 
something in the Schwann catalog and you order it do you 
generally get it? 

THE WITNESS: Oh, absolutely. 

THE COURT: All right. 

MR. RICH: Your Honor, on the voir dire, 

THE COURT: Yes, 

VOIR DIRE EXAMINATIQN 


BY MR. RICH: 


Q Have you ever placed any listing in the Schwann 
catalog? 
A We never advertise in the Schwann catalog. 


Q DO you know anybody who lists in the Schwann 


catalog? 
A I recognize the company. I know the cata log, 
| 


Q Did’ you or any company wth whom you were associated 
put anything in the Schwann catalog? 7 
A Well, Pickwick did. 
Q You are associated with Pickwick? 
THE COURT: With who? 
THE WITNESS: Pickwick Records. 
Q Pickwick. Are you associated in some way with 
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Pickwick? 


A I know some of the persounel. They used some 


of my single records, yes. 


Q Answer my question, please. 
A Yes. 
Q Have you or any company with which you are 


associated, Junior Records, Treasure Records, Lincoln 
Records or any other company that you were associated with 
ever list anything in the Schwann catalog? 

A No, I said we didn't, 

Q Have you ever purchased anything that was listed 
in the Schwann catalog through Schwann? 

A Not through Schwann. You don't purchase it through 
Schwann, you purchase it in the record store, 

Q Have you ever utilized the Schwann catalog for 
the purchase of any of your records that you owned or your 
company owned personally or otherwise? 

A Well, if we didn't advertise how could I? 

MR. CQUTURE : The preface deals with that. 

A It is the general catalog for the trade. And 
the understanding is that any -- 

THE COURT: Yes, I will adhere to my ruling. I 
will let it in on the theory that these records are 


available from the catalog. Nobody puts out a catalog 
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59 


as something he can or cannot sell, 


MR, RICH: That is not necessarily so, your Honor, 


and that is why I am arguing this point. 


My understanding with regard to the Schwann 


catalog is that Schwann may be listing things years after 


somebody may have originally listed it with them, 


THE COURT: It doesn't say sO in the introduction 


to the preface which I assume is correct, 


MR. RICH: I have not seen the Catalog before you, 


your Honor. 


MR. COUTURE: Yes, I showed it to you before 


the break, 


MR. RICH: Yes, I had it 


about three seconds and 


you took it away and you said "TI have to go over it with 


Mrs. Rosette," 


THE COURT: You can read this here. 


MR. RICH: Yes. your Honor, if somebody listed 


records in 1960 Schwann might continue to carry it for years 


afterwards even though the records 


are no longer available. 


And the witness testified earlier as if she was familiar 


with the Schwann catalog. I think &£ have shown on voir dire 


that she never placed anything in the Schwann catalog 


and knows nothing about it, Therefore, I do object to 


the introduction of the Schwann cat 


alog because it doesn't 
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mean those records were available at that time or any records 


contained in the Schwann catalog are available at the time — 


the catalog is printed and released, 

THE COURT: You can show they were not available, 
the big ones, but I assume they were available. 

MR. CQUTURE: With regard to this particular 
listing, I think there is an asterisk at som point there 
that indicates that the records will not be available after 
they run out. I suggest a knowledge of its listing on the 
part of the Playtime Carousel label. 

THE COURT: It is obvious if the record is not 
available they will delete it. of course, they might'make 
a mistake,but I have got to taka the policy as indicating 
these are records available, 

MR. RICH: Your Honor, that is not what it says. 
It says “Don't get in touch with us, get in touch with 
the manufacturer," 

THE COURT: Not the manufacturer, the dealer, 

MR. RICH: May I see the catalog? 

MR. COUTURE: When she finishes. 

THE WITNESS: Isn't there a footnote on one of 
the pages? 

THE COURT: Is it your defense that you weren't 


pressing these records? Tf thought the defense was that you 
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were pressing them, 

MR. RICH: Your Honor, what we said was we 
pressed -- and this was in interroqatories -- some records 
back in 1960. We were just one presser, I don't know how 
many pressers Carousel and Playtime had. We pressed records, 


They weren't only these records. Playtime and Carousel 


| 


had other records, too. And we pressed records back in 1960, 
What they are trying to show is that because you can go 
in to Sem Goody's and buy a record today that might have 
been available 20 years ago that the record is still being 
Pressed and sold. And one doesn't follow from the other. 
When records are manufactured, they are avetacturee 
in some kind of quantif’ s at’ somo point. Thereafter, they | 
are sold and they might be sold years later in dribs or 
drabs of 10 or 20 or a hundred or five or one or nothing. 
THE COURT: You should have records as to when they: 
were pressed and when they were not pressed, when they were | 
sold. 
MR. RICH: Your Honor, we are not the company, 
we are the presser, 
THE COURT: I say the presser should know what 
he pressed, 
| 
| 


| 


MR. RICH: Your Honor, one of the things we will 


show here -- it is no surprise, we discussed it before -- 
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2 | is that back in I think the beginning of 1967 -- and we | 
3 have records to show it -- there was a flood in which a 
4 lot of claims were made, records were destroyed, albums wece 


5 | destroyed, we have a whole bunch of correspondence to show 

6 | this, claims of insurance companies because of destroyed | 
7 | phonograph records and albums and jackets and so on. , 
8 | THE COURT: I understand your objection. What : 
9 | difference does it make unless there was proof that was | 
10 | the actual number of records and the times and the sales? | 
11 Plaintiff can't prevail just by showing a catalog. 

12 | MR. RICH: They are putting this in, your Honor, 


to show that records were still being manufactured and | 


14 | sold in 1964, What I am saying is that the Schwann catalog 
15 || would never show this. I believe ~- and I don't know | 
16 | really one way or another, I couldn't testify to it either 


way, but it is certainly possible that if you list something | 


18 in the Schwann catalog in one year it will continue on until | 
19 it is deleted by the manufacturer. 

20 THE COURT: I will accept this subject to proof 
21 of that kind by you. Let's get on with the next point. | 
22 


MR. RICH: I couldn't tell, your Honor. 


MR, COUTURE: You have a record man here who can 


testify. 


5 THE COURT: It is received, 
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(Plaintiff's Exhibit 13 received in evidence.) 
THE COURT: 11 and 12 have not been offered. 
MR. COUTURE: No, 
I offer Plaintiff's Exhibits 11 and 12 in 
evidence. 
THE COURT: Any objection? 
MR. RICH: Ihave no objection to introducing this... 
THE COURT: All right, 11 and 12 received in 
evidence, 
(Pladntiff's Exhibits 11, LIA and 12 receivea 
in evidence.) 
BY MR. COUTURE: 
Q Have you listened to these phonograph records, 
Mrs. Rosette, which are Plaintiff's Exhibit 11 in evidence? 
A Yes, 
MR. COUTURE: Off the record, 
THE COURT: Yes. 
(Discussion off the record.) 
THE COURT: Have you listened to all these records, 
Exhibit 11? 
THE WITNESS: Yes, I have. 
THE COURT: Do you recognize each and every one 
of them as your compositions? 


THE WITNESS: Yes, I dc. 
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THE COURT: Are there anywhere, although the com 
positica is the same, the title is not precisely the 
Same as your title? 
THE WITNESS: No, they @isguised some of the titles| 
Santa Clause Is Flying Through The Sky called Flying 
Through The Sea. 
THE COURT: Pick out those records in which 
the title is not the same as yours, 
THE WITNESS: It would be on your list, 
Q You would have to do it with these records, 
A The record itself? 
Q Yes. 
MR. «iCH: Can you just say what albu: number 
you are referring to? 
THE COURT: Can't ya tell from the jacket? 
THE WITNESS: No, there is no title on the jacket, 
MR. RICH: Your Honor, it might help us understand 
what titles are being referred to or if they are all her 


compositions if she can refer to either the Playtime or 


Carousel number that she is looking at. 

Ti CQURT: It is unnecessary. They are all in 
Exhibit 11. These will be available. 

MR. RICH: Because she said they are all hers. 


THE COURT: She said they were all hers. Except 
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4 IT aw asking now where the tit Les are different. 
3 ! MR. RICH: I see, 
4 | I am showing Mrs. Rosette a list of compositions 
5 | just to refresh her recollection, compositions which are 
6 the subject of the lawsuit to help her in identifying them. 
7 THE COURT: Yes. 
8 | A I haven't got the albur here, 
9 THE COURT: You don't need the album. Just answer 
10 this specific question: which nF the titles that you. see 
ll | here were changed in what Way’from the titles that you had, 
12 A Santa Clause Wags Flying Through The Sky was 
13 changed by them to Flying Through The Sea. 
- THE COURT: What else? 
1S | MR. RICH: Your Honor, she said Changed by them. 
16 | I don't know who them is, 
ua THE COURT: Nobody knows, it doesn't matter. we 
| 
6 | are all talking within the framework of 11 in evidence, 
1] 
19 | THE WITNESS: The Wee wums was changed towee 
20 Wump, 
21 | Cowboys Old Horse wag changed to Midnight Song. 
* Rapunzel was misspelled, It was changed toa@m s instead of 
os a Ze, 
” Ding Dong fell) was changed to Pussy In The well. 
= Fiddle de Doo was changed to Fly and The Bumblebee, 
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I'm sorry, I believe that was my alternate title 
for an animal title. I'm sorry about that one. 
I believe those were the only changes. 
Q mrs. Rosette, have you cver authorized the defendant-> 
to mechanically reproduce your compositions? 
A No, I have not. 
Q Have any of them ever paid you a royalty for a 
mechanical reproduction? 
THE COURT: Who, Rainbo? 
MR. COUTURE: The defendants, any of them, 
THE COURT: Any of them? 
MR. COUTURE: Yes, ever paid a royalty. 
A Never. 
Q Have you or has anyone on your behalf received 
a notice of intention to use from the defendants or any of 
them? 
A No. 
Q Have you ever received any correspondence from the 
defendants or any of them? 
A I personally, no, I haven't, 
MR. COUTURE: I have no further questions. 
THE COURT: Did you ever make a demand for 
royalties or damages on the defendants? 


THE WITNESS: Yes, the early stages of this suit. 
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2 MR. COUTURE: TI was gotng to bring it out in mr. ! 
3 Brown's testimony. Yes, we send a claim order to them, | 
4 | If you think it igs approp. “ute, [ will put it in evidence. ! 
5 THE COURT: If you have a claim anda a response put . 
6 | it in a this point; it will be easier, | 
| 
XxX 7 (Plaintiff's Exhibit 14 marked for identification.) 
l 

ae MR. COUTURE: And 15 and iG. 
‘ | 


(Plaintiff's Exhibits 15 and 16 Marked for 


identification.) 


| 
11 1 Q After you had purchased the allegedly infringing 
2 | phonograph records or uw -yuired them, did a time come when 
| 
ad | anyone on your behalf communicated with the defendants? 
14 | . s ® 2 
I show you Plaintiff's Fxliibit 1 . 
5 | ; 
15 | A I think you did. And I believe Harry Fox did, too. 
| | 
16 | =P ; 
THE COURT: Did you instruct your lawyer to 
17 nae : 
| Make a claim on Rainho? 
18 || 
, THE WITNESS: ¥e@e;,. I aid: 
19 , : 
THE COURT: All right. 
2 || i ASA" 
THE WITNESS: Yes I qave them all of the infringing 
21 | 
records and asked them to proceed, 
3 | | 
THE COURT: The letters will speak for themselves, 
2 Poche | 
Just ‘identify them, 
mA si lie an | 
Q Do you recognize Plainti‘f's Exhibit 15? 
25 | 
A Yes, but I remenber | quéstioned this because 
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he said we may reactivate the line through Ed Chalpin ane 


I don't know why they had the right to use it themselver, 

MR. RICH: Objection. | 

TYE COURT: I don't want that. Strike it out. 

Q Identify Plaintiff's Exhibit 16, please. 

THE COURT: Is there any objection abort the 
authenticity of the evidence? 

MR. RICH: No. 

THE COURT: Any objection on the grounds of 
relevancy? 


MR. RICH: No, 


THE COURT: All right, received in evidence. 


(Plaintiffs’ rynipits 14, 15 and 16 weeived in 
evidence, ) . 
THE COURT: Anything further? 
MR. COUTURE: Plaintiff rests. | 
THE CoOuRT: Cross-examination. 
CROSS-EXAMIN?. TION 
BY MR. RICH: 
Q ‘rs. Rosette, you testified that all the compcs it ions 


contained on these records which had been marked collectively | 


as Fxhibit LIA. 


THE COURT: 11. 11A is the Single one. 11 are | 


collectively your comp: sitions, 
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A What? 

Q You testified all the coupositions contained on | 
Exhibit 11, which is all these alhumns here, are your compo- 
sitions. 

A No, I didn't. I made a list of a number of mine | 


contained therein. 


Q I understood your testiniony to be, Mrs. Resette, | 
that all the compositions contained on these records were 
your records? 

A I misunderstood. That specifically is mine, the 
Alice In Wonderland’album. On the others I made a list 
of all my numbers. 

THE COURT: Where is that list? 

THE WITNESS: You have it downstairs. : 

THE COURT: Have you got such a list? 

MR. COUTURE: I don't have a list relating.the 
particular composition to the particular album. There are 
Only 33 compositions. 

THE WITNESS: 57 uses. 

MR. COUTURE: Some occur more than once. 


THE COURT: Where the title is exactly the same 


as yours, Mrs. Rosette, did you list them to the recora 


relating to that composition? | 


THE WITNESS: Yes, 
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THE COURT: Is it the fact that in all of those 
you testified these were your compositions? 

THE WITNESS: Definitely and my productions of them. 

THE COURT: Right. Tlen I asked you whether there 
were others where the title was different which you also 
recognized as your compositions? 

THE WITNESS: No, no, no. 

THE COURT: Didn't yon just qive us a list of 
titles that were different from your titles, but where you 
say they were still your compositions? 

THE WITNESS: Yes, I said that, I recognized the 


| 
changes j, my own titles also, but [ recognized my compositions. 


| 
THE COURT: So if we take the list you gave us 
with the change in title with your composition and add to 


that the compositions where the titles were not changed, you 


say those also were your compositions. 


THE WITNESS: Yes. 

THE COURT: That gives you all the compositions 
within Plaintiff's Exhibit 11 that was Claimed by the 
plaintiff ag coming under her authorship. Is that clear? | 

THE WITNESS: Yes, sir. 

Q So that the record is clear then, I am going to | 


show you Carousel Record number C806 called the Mother Goose | 


Party. | 
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2 | A Yes. 
3 || Q And I show you the record which lists a good 
4 many Couwpositions and ask you if the only compositions con- 
5 | tained on this record that you claim in this lawsuit are 
6 Mother Goose Party and Wynk'N, Blynk'N And Nod? 
7 ! A I believe so. It would help me to see the list, 
| 
because many of these are conventional titles of which 
9 || P ; 
I have written but are not mine, but I have listed ~- I 
10 gave you a definite list of my compositions contained in 
I } each album. It is much easier that way: haven't you such 
12 | | 
Hi list? 
" i MR. COUTURE: Yes, if I may. 
| 
1 : 
a THE COURT: All this should have been done at 
* | pre-trial by the way, but since there was such an old calendat 
| 
” | here I don't know what happened to it, 
- MR. COUTURE: Is this what you are referring to? 
18 || 
THE WITNESS: Have you mine? 
| 
2 MR. COUTURE: No. That was the album also, wasn't ‘' 
” it? 
2 ‘ ; 
THE WITNESS: I am looking for it. 
22 ‘ , 
I have it. Would you like to take it by album? 
» 3 ' 
Q Yes, please, 
A In Carousel 812, 
25 : , | 
THE COURT: What is this you are telling us now? 
| 
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THE WITNESS: My Compositions in each albun. 


THE COURT: All right. Give me the First one, 


THE WITNESS: Carousel 9812. The title of the album 


is The Pied Piper and other singing stories. 

THE COURS: Go ahead faster. 

THE WITNESS: My first number is Santa Claus 
Is Flying Through the Skies. They made two changes, one 
on the Label and one on the cover. One is Flying Through 
The Sky and one is Flying Through The Sea. They made two 
changes in that title. 

THE COURT: Next. 

THE WITNESS: The Pied Piper. 

THE COURT: The next albun. 

THE WITNESS: I am giving you the contents of 
each album. There are many things in this album. 

THE COURT: Don't give me all the contents. Just 
tell the album, 

THE WITNESS: Just the title of the whole album, 

THE COURT: Just the title of the album in which 


you Find some of ycur compositions, at least one of your 


compositions, because you already testified that every title 


which is the same is your composition. You have been over 


that before. You have also given us a list of the title changas 


in your compositions, is that riqht? 
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THE WITNESS: Yes. Some albums, for instance, 
they used eight of my things and sometimes two or three, 


MR. RICH: If that ig made clear then I will 
withdraw that question, 

THE Court: Yes. 

MR. RICH: All right, 

MR. COUTURE: Your Honor, for Clarity, is this 
Clear now: what she testified is that each of these albums 
contains at least one composition which is an infringement, 


THE COURT: Let me summarize the testimony as 


‘ 
follows with you and see if you disagree with it and let ' 


| 
me know, There are 13 record albus contained in Exhibit 11, 


i 


Each of these albums contains a number of compDdsit ions? 
THE WITNESS: That's right. 
THE COURT: On €ach of these albums there is at 
least one composition that you were the author of? 
THE WITNESS: Yes, 
THE COURT: Therefore, there is no record within 
Exhibit 13 on Which you do not Claimat least 1 Composition? 
THE WITNESS: That's right. 


THE COURT: [In order to determine Which are your 
correct? 
THE WITNESS: Yes, 
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~ THE COURT: You now testily and have so testified 
3 that where the title of the song in the album is the same 
4 as the title in your complaint that you swear that these 
5 | are songs of which you are the authnr? 
‘ THE WITNESS: Yes. 
at THE COURT: You say that further than that there | 
8 | ? 
are others where the title has heen changed, but where they | 
| 
9 
| are nevertheless songs of which you were the author? 
10 | ; 
THE WITNESS: That's right. | 
" THE COURT: And in your testimony you have given 
12 || ; 
| Us a list of those changed titles? | 
13 |] ‘ 
i THE WITNESS: That's right, 
14 | 
THE COURT: All of which you claim authorship of? 
15 , ear 
THE WITNESS: That's right. In addition to that 
16 
some of the titles appear in morc than one album, | 
17 
THE COURT: I understand. | 
18 : 
THE WITNESS: In other words, there are 33 infringement 
19 ¢ 
involved but 57 uses of them, | 
20 
THE COURT: Yes, 
21 
BY MR.RICH: 
22 
Q Mrs. Rosette, with regard to the titles -- not 
23 
just your titles but all the titles contained in these inc lud ing 
24 
| your titles -- these titles are in counon usage in the | 
25 | 
record industry, aren'* they? | 
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i| 
2 | A Yes. 
| 
| 
3 || Q In other words, a lpt of companies use these 
| 
| 
4 | exact sane titles, but not necessarily with your arrangements 
5 


Of these cOmMmposit ions? 


6 | A That's right. Most of them use them in their 


~ 


| ! 
H Original public domain form, ; 


8 Q Yes. In other words, there would be a lot of 
1] 
2 | record companies that would have the title ola King Cole? 
10 A That's right, 
ny Q But you wouldn't claim that to be an infringement, 
2 | Only if Ola King Cole was your rendition, is that right? 
| 
i I A That's right. I believe there is a world of 
" difference. My rendition woula@ have a violin Ex EO, 
mS i Q Is there any way of looking at the record label 
I 
= | to see whether or not that recording ig your recording? 
ad A Certainly not, I would have to listen to it, 
” Q You would have to listen to it? | 
19 
A Absolutely, 
” i Q Mrs. Rosette, were you an officer and stockholder 
21 fat ; 
Of Junior Recorés? 
22 , 
A I don't know technically whether I wag, I mean, 
23 | 
it was our company, is all I know. 
2 
Q In other words, you treated that as your husband's | 
25 | 
and your company? 
| | 
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2 A Yes, 
3 Q The same answer for Lincoln Reer Is? 
4 A Yes. 
5 | 0 ‘ 
) And the same answer for Treasure? 
| 
6 | A Yes, | 
i 
7 || : 
} Q I notice the name Wonder tand Records. 
& 
A That. was a lahel of Junior Records. 
| 
9 || ! 
TIT: COURT: Is thia a 790d stopping placc? be 
10 | 
| MR. RICH: Yes, 
} 
n | | 
THE COURT: All right. Let'-« adjourn to 2 O'clock, 
12 
Try tn he prompt. 
13 | . 
14 || 
(Luncheon recess) 
15 || 
16 || 
| 
17 | 
| 
18 
| 
19 
| | 
20 | 
21 | 
22 «| 
a. | 
| 
| 
95 | | 
: | 
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AFTERNOON SESSION 
THE COURT: Please proceed, 


MARION ROS ETT E, resumed, 
CROSS EXAMINATION CONT INUED 
BY MR. RICH: | 
Q Mrs. Rosette, I call your attention to the 
composition Sleepy Time For Dolls, do you recall the first 
date on which this composition came out on phonograph records? 
THE WITNESS: Which one is that? 
MR. RICH: Sleepy Time Por Dolls. | 
A That was some time between '49 and '51. 
THE COURT: Wait a minute. Let's be very careful | 
of what we are saying here, 
What is the question? | 
MR, RICH: The question is, when a record containing 
that composition Claimed by Mrs. Rosette was manufactured. | 
THE COURT: Then you have got to follow it up with | 
sold? ! 
MR. RICH: Yes. Manufactured -- well, I will ask | 
the question. 
Q Manufactured and sold. 


A Well, manufactured wouldn't be the same as sold, 
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because we waited c....1 we had a complete catalog. There 
was one common background that mentioned all the compositions. 


THE COURT: When was the first time that you gol: 


this wcord? 


THE WITNESS: It might have been sold, I would say, ! 
between '49 and ‘51. fr wouldn't know exactly. | 

MR. COUTURE: Excuse me, your Honor, this will be 
a memory test if Mrs. Rosette isn't permitted to refresh 
her recollection. 

THE COURT: She should be permitted to refresh her 
recollection in any way possible, 

MR. COUTURE: I have a list here prepared 
in an earlier litigation. 

MR. RICH: May I see what it is, your Honor, that 
she is referring to? 

THE COURT: Surely. As a matter of fact, if that's 
been verified in a matter of this kind I would allow it 
in as past recollection recorded, Her memory is obviously 
exhausted, 

Who prepared this list, Mrs. Rosette? pia you? 

MR. COUTURE: I can explain. 

THE COURT: I wish you would, yes, 

MR. COUTURE: I was the attorney. I prepared 


this from Mrs. Rosette's notes t tro giving me the dates of 
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her own records as to when record sessions were held for 


to 


3 | the particular labels, particular compositions. 

4 | THE COURT: Let me see it. 

5 | This shows the date of mechanical reproduction, 

6 Does it show the date of sale here? 

7 | MR. COUTURE: No. 

, | MR. RICH: Can I get into that, your Honor? I 

: don’t know if Mr. Couture knows it or not. If I can see 

0 that perhaps I might be able to assist in some way. 

i THE COURT: Well, you can look at it. 

7 4 MR, RICH: Thank you. 

3 | THE COURT: Just that page? 

” MR. COUTURE: I would expect that further questions 

1 | will require the reference to other portions of that. wha 

* that is is answers to interrogatories. 

e MR. RICH: Can I look at this? 

” | MR. COUTURE: Certainly. 

my MR. RICH: These are answers in the federal 

20 | lawsuit of Marion Rosette against Crown. 

. Do you have the questions to which this recers? 

lll MR. COUTURE: No. I have it along only for the 

” purpose of the list, to give. ites from Mrs. Rosette's | 

" recollection. . 

25 l 
MR. RICH: I think I may have it. 


' 
| 
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Q I note, Mrs. Rosette, that this seems to be a 
conformed copy, but I have here a Xcrox copy bearing what 
I think you just showed me, a Xerox copy of the federal 
court file which appears to bear your siqnature. Is this 
your signature? 
A Yes, it is my signature. 
MR. RICH: Your Honor, since these are dates 
and I won't pres: me that Mrs. Rosette would know the dates 
offhand by memory, X ask that this be marked as a defendants‘ 
exhibit. 
THE WITNESS: The dates of which? 
MR. RICH: The dates I just asked you about. I 
asked you about dates that records were manufactured. 
THE COURT: Were made what? I didn't hear you, 


MR. RICH: I would like to First mark this for 


ident ification. 
THE COURT: All right. 
(Defendants’ Exhibit A marked for identification.) 


THE WITNESS: When you Say manufactured, you mean 


pressed? 
THE COURT: I don't know why this can't be done 
in ~hart form. you take each composition and show when it is 


alleged to have been composed, you shown: when it was first 


manufactured, you show when it was first sold, you show when | 
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the statutory copyright wes granted, you show when the 
notice of first use was filed, you show when th: defendant | 
filed his notice of use, if any, and across the board you 
then get cach title of what the life history has been. 

MR. RICH: I have done that, your Honor, in my 
Own notes. That is what I was referring to earlier. 

THE COURT: I want to gave court time here. This is 
nO way to try a case by asking the witness about every title, 

MR. RICH: I don't intend to, your Honor. If fr 


may I will get on with it. 


MR. COURTURE: Continuing the point, your Honor, 
if w> get all of it in, the evidence is in the Plaintiff's 
case, in the briefs we can give you such a Chart and argue 
from there, 

THE COURT: I may want to decide this from the 


bench, I don't know. You have get an issve here of great 


legal -- yr won't say complexity, but difficult ~-- and that 
is where you publish or dedicate a phonograph record before 
you have a statutory copyright, is that a dedication to 
the public use so you cannot thereafter claim a statutory 
copyright. Is that correct? | 
MR. RICH: Yes, your Honor, 
MR. COUTURE!: We have a fact issue Probably as 


to 24 of the 33 compos ‘* tons. 
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THE COURT: As to when, whether there was pub- 


lication? 


MR. COUTURE: Yes. It ig our position that on 24, 


the ones with the earlier copyright dates,the ones with 


49, 50, 51, the copyright registration was completed before 


the release of the record to the Public, so the igsue doesn't 


exist in those. 


THE COURT: Correct. 


MR. COUTURE: It is our position with the other 


nine which were not copyrighted until 1963 or 'S54 there is 


no question there was an earlier release. 

THE COURT: Then you also have a question as to 
the date of the first filing of notice of use in orager 
to determine subsequent infringements at least under the 
statutory compulsory licenses Provision of the statute, 
is that agreed? 

MR. COUTURE: yes, 

MR. RICH: Yes, 

THE COURT: Let , proceed on that basis. Then 
we have a narrower issue. 

Q Mrs. Rosette, I now show you a document which 
is interrogatories in the same federal action of Marion 
Rosette against Crown Record Company, Inc, to which Ir 


believe Defendants ' Exhibit A-1 for identification was in 
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2 | response. And I ask you or if your counsel would agree 

3 this is a get of interrogatories to which response was 

4 given. 

5 || MR. COUTURE: I have no way of knowing since 1 | 

| don't have the file with me. 

7 | THE COURT; [I will look at it and tell you in | 

° a minute or two. 

’ MR. RICH: 1 can represent to the Court that rz 

10 inspected the Original recorg at the federal warehouse 

uy | near the Hudson River and this is what I founda and I had 

” | the federal warehouse copy these for me, 

THE COURT: It is obvious that they are saying 

ss that -- you have got to mark this. 

- Make the demand a-1 for identification. ) 

(Defendants' Exhibit A-1 marked for identifica- , 

xx | | tion.) 

" THE COURT: If you look a@& the dates, mr. Courture, 

you will see it was obvious, one was filed July 15th, the 

” demand, and the answer wag August of the same year. And also | 

” I compared the Paragraph which states the question and compared 

° it with the other. There is no question, | 
‘MR. COUTURE: I wag not going to object on the | 

e authenticity ground. I was going to do what you did, just 

25 


| COmpare the answer with the question. 
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THE COURT: What you can do is put in evidence 
both papers and reserve the right on relevancy. I will 
let you reserve the right on relevancy to strike out 
any portions of what is obviously an admission by the 
plaintiff on the ground that it is not relevant to this 
particular case. 

Is that agreeable? 
MR. COUTURE: That is fine. 


THE COURT: Mark those in evidence subject to 


that. 


INnFotdemen Erhibite aA and A-1 received in 
evidence. ) ‘ 
THE COURT: I want to makeit clear that the 
objections to relevancy must be made at the conclusion 
of the case and not later. 

Q Mrs. Rosette, I call your attention to the demand 
for interrogatories or notice of interrogatories, paragraph 
1c, which says “State whether to plaintiff's knowledge 
any mechanical reproduction of any of said compositions 
were made, distributed and vended. If so, set forth the 
first date of each said mechanical reproduction and vending 
thereof and the person or corporation who mechanically 
reproduced the same or vended or otherwise distributed 


the same and the Place or plxes where thesg.me were 
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mechanically reproduced and the place or places where 
the same were vended or otherwise distributed," 
Now, in response to that cuestion or Saniatessnnes| 
which asked for your knowledge as to mechanical reproduction, 
distribution and vending I refer you to Pages 2 to 4 


of the answers to interrogatories, Defendants’ Exhibit aA, 


which sets forth various dates, 


A Yes. 

Q You see? 
A Yes. ; 
Q These dates, I assume, were in response to the ; 


question that asked for dates of mechanical reproduction, 
distribution and vending; is that correct? 

A Well, the question isn't right, it reads mechanica} 
production can be to any firm when I give it toa pressing 
Plant. These are the dates of recording sessions. You are | 
allowed to record only four numbers ®t a session and sometimes 
there were longer intervals, depending on whether some 
members were ill, we have a large orchestra and large 
cast orchestrations, If you only do it at one session and 


anything that had to be done over again, these were the 


dates of the recording sessions, so when they were run 


together that was the cite they were probably - mechani» ally 


| 
pressed, | 
| 
| 
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Q The interrogatory referred to asked about 


dates as to mechanical reproduction, distribution and 


vending and then it Says if it was such mechanical repro- 
duction, distribution and vending set forth the first 
date of each said mechanical reproduction and vending 
thereof, 

A I couldn't give it for each because it came out 
with every catalog, 


THE COURT: Was there any answer as to vending 


cn that? 

MR. RICH: The answer, your Honor, “authorized 
mechanical reproduction of Plaintiff's Subject musical com 
positions were first made, distributed and vended by Lincoln | 


Records and Jcnior Records. All said mechanical reproductions 


| 
were made in New York, New York, and vended and distributed 


| 
! 


throughout the United States," 

Then it says “The date Of the first mechanical 
reproduction,“ and then it gives dates and the name of the 
record company, 

THE COURT: If you don't expect to establish any 


variance between the answer and what you believe the true 


facts to be, it Speaks for itself, doesn't it? 
MR. RICH: yes, your Honor, | 
THE COURT: So unless you wish to change | 
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sOnething, there isn't ahy point to cross-examine. I will 


leave it t’ you. I don't know what you have in mind. 

In other words, if there is any omission there, 
you certainly can question about it. 

MR. RICH:- I intend to, your Honor, 


Q Mrs. Rosette, do you know when the composition 


The Monkey Who Wanted to Fly was first sold on Phonograph 


records? 
A When it was first sold? 

THE COURT: If that appears On there, I will 
treat it as past recollection recorded, 

MR. RICH: No, 

MR. COUTURE: It doesn't, but Mrs. Rosette may 
find it useful, 

THE COURT: She can keep that, yes. 

MR, COUTURE : Please, 


(Handing) 


THE COURT: You may refer to that, Mrs. Rosette, 


whenever you want. 
MR. RICH: I don’t believe that is on it. 
MR. COUTURE: No, it isn't. 
THE COURT: What's the none? 


MR. RICH: The Monke; Who Wanted to Ply. 


THE WITNESS: George could have told you, I couldn't} 
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THE COURT: What did you ask? 

Q When was it last released and sold? 

A It was’ part of a full catalog. They probably 
advertised first and sent to distributors or Maybe magazines 
and then put on sale. 

Q Dv you recall when? 


| 
A As I said, I think some time between 1949 and '51 


Q Could you be more definite than thet? 
A No. 
Q Let me ask you this: what records do you have -- 
MR. COUTURE: Your Honor, may you diréct: the 
counsel to let Mrs. Rosette finish the answer? 
THE COURT: Yes, | 
A We put them out in different lots and colors, 
First they were only singles and 78's a whole lot of them, 
Then we made 45's, We never went into LP's until Junior 
Records -- until first Treasure Records, I'm sorry. 
Q So they appeared on Junior Records and they appeared 


on Lincoln Records? 


A Yes, | 


| 


| 
Q What business records do you have that would show | 


Q And they appeared on Treasure Records? 


A That's right. 


the dates of first release of these recordings? 
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A Pirst release? 

Q Yes, when they were first released t> the public, 

A It would be hard to say because they were sold 

to distributors, who then sold them, so it would be awfully 
hard to say. 

Q What records do you have to show when they were 
first sold to distributors? 

A Well, I have lots of sale sheets, 

Q DO you have them with you today? 

A I think I gave you some. po you have them? 

MR. COUTURE: I don't have any. 
THE WITNESS: Maybe I have them with me. Shall r 
see? 

Q Could you check please? 

A Those would be late, would be our current 
companies. I have ones of Wonderland from some distributor 
dated late in 1951, 

Q What business recerds would they be, the purchase 
orders by distributors or shipping orders to distributors? 
A Oh, I doubt if they would exist at this late 

date, shipping orders of the Lincoln Company or even 
Junior or Treasure. Why would I have business records? I 
have the dates of the incorporations of the successor 


‘Companies, 
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9 When wes Junior Records incof por ated? 
A I forgot the exact date. fr have it some place. 


THE COURT: What was the question, the date of 
which incorporation? 
MR. RICH: Junior Records. 
THE WITNESS: TI believe it was late in °S2, 2 
believe. My husband remained an officer of Lincoln Records.) 
Q When was Lincoln Records incorporated? 
A I believe '49, Well, it might have been '51l, 
It was within a short time of each other, 
Q DO you have any records to show when it was 
incorpo: ated? 
A Yes, I have the exact corporation dates at home. 
Q With regard to the seven-inch records, the single 
records, how many compositions would there be on each 7 
side of the record at the time that you first -- you, 
meaning Lincoln or any of the other record companies -- 
first released them? 
A Well, there would be oe on each side except 
in the case of a long composition, possibly Gilbert and 
Sullivan or fairy tales like Snow White or Alice In Wonderland 
which took up both sides, ‘he Others were sing’e sides, | 


Q So if you recorded four compositions at one 


recording session, those four campositions would suffice 
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for four sides or two seven-inch records, is that correct? 

A That's right, 

THE COURT: Is that 78's you're talking about? 
MR. RICH: Yes, the old 78's, 

Q So t*-* you were able or Lincoln was able to 
release records containing these campositions that were 
recorced within days after the recording sessions, isn't 
that correct? 

A They would have been able but they didn't, They | 
weren't released singly ever. 

Q They would have been able? 

A Yes. 

Q And all of the compositioms which are the subject 
of this lawsuit were originally contained on seven-inch 
records, is that correct? 

THE COURT: what? | 

MR. RICH: Contained on the seven-inch records. 
A Yes. 

THE COURT: Defendants' records, 

MR. RICH: No, were contained on seven-inch records', 

THE COURT: Seven-inch? 

MR. RICH: Yes, those are the 78's. 


Q Is that corze¢ct? 


A Either 78 or 45. There were 45 in the Wonderland 
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2 | lire. 
3 TRS COURT: Are we dealiny with anything but | 

i 4 | seven-inch records here? 
5 ] THE WITNESS: No. 
6 THE COURT: I didn't think so. Why can't you 
7 limit it to 78's and 45's, it would be easier, 
8 | MR. RICH: I didn't realize it, your Honor, 
9 THE COURT: All right. Because that is what 
10 threw me. 
Il THE WITNESS: These were later compiled into LP's, 

| 

12 | THE COURT: Yes, but the original recording | 
13 | sessions would be used on 78's, is that right? | 
My THE WITNESS: That's richt, yes. | 
15 Q Before Junior: Records or Lincoln Records or | 
16 Treasure Records began to sell the records to the public 
W or distributors there were quantities of these records 
18 that you hid pressed, is that correct? 
19 | A Yes. : 
20 Q Did these companies have r-re records pressed 
at than they had orders for at the time of the pressing orders? | 
” THE COURT: More records pressed than what? 

} ” MR. RICH: Then they had orders for. | 
4 THE COURT: Did they create an inventory? | 
ae MR. RICH: yes, ' 
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2 | A I amare we must have. 

3 | Q Do you know whether any Junior Records or Lincoln 
4 | Records or Treasure Records are still sold around in the 

5 f stores in the United States? 

6 A T am quite sure there aren't. 


Q Have you checked? | 


aah A T know they weren't. They were my Own company, 
. | Q That is not what I am asking. Is it possible 
0 | if I went into a store like Sam Goody's today that I might 

1] | still find one of the old Junior Records? 

12 | A Oh, I am sure you wouldn't. 

13 | C Mrs. Rosette, in answer to a question on direct 

si examination you told your husband that the c»rousel and 

15 ! Playtime labels never requested or filed a notice with you 

« | that it was going to be recorded? | 
u A That's right. 

8 | Q Is that correct? 

" A Yes. 

” Q Isn't it correct that these record labels, Carousel 
* , and Playtime, didn't have to «tle any notices with you? | 
2 | MR. COUTURE: I can't, your Honor. | 
a A It is certainly not correct. | 
™ THE COURT: That is a legal conclusion. I don't 

25 


understand the question. 
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MR. RICH: Well, if r may. 


| 
Q There came a time, Mrs. Rosette, when yo granted 


to Whitehall Mercantile Corporation and its assigns the 
irrevocable right to use the musical campositions which 


are the subj-ct of this lawsuit, is that correct? 


A That's right, 
THE COURT: What company was that? 
MR. RICH: Whitehall Mercantile Corp, 
THE WITNESS: The factors, 
THE COURT: When you say you, who is you? 
MR. RICH: Mrs, Rosette, as an individual. 
THE COURT: Let me see that. Mark it for identi- 
fication. 
(Defenndants' Exhibit B marked for identification.) 
THE WITNESS: Wasn't that word “for its assigns"? | 


THE COURT: Do you intend to bring in the schedule | 
| 


because otherwise it is an incomplete document? 

MR. RICH: I think & can timtity., your Honor. 

MR. COUTURE: your Honor, before we go further 
I think counsel is leading us into the affirmative defenses 
the amendment to which were denied. This leads us into 
the whole question of the Pledging and that's what is related: 
here, 


THE COURT: I agree with you. The only thing is 
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9 there is no indication of what the annexed list is. ) 
3 MR. RICH: I am going to get into it. 

4 THE COURT: How? 

5 | MR. RICH: I have another list and othe: documents , 
6 yes. If I may just. comment on what Mr. Courture just said, | 
7 we raise certain things by way of affirmative defenses, : 
8 || First I submit that we didn't have to raise this situation : 
9 || with Whitehall Mercantile and with Mr. Taback which has 

10 | beep part of this case. Mr. Taback's name had come up | 


Ww often enough aad Mr. Taback died same time around 1964, 
12 || Mr, Taback was the one with the Carousel and the Playtime 
13 label. He died in around 1964, your Honor, 


I submit that we have the opportunity to show 


15 that Mr. Taback, for whom defendant in this action Rainbo 
Records had rights t» te composition and I think we 


| have right to show just by way of a general denial which 


denying that allegation I think we have put into issue 


| 
{ 
18 said that plaintiff claimed we infringed and by generally 
} 
| 


20 the fact that we had a right +o press these without any | 
21 Obligation at all to Mrs. Rows*i: a: a cop: :ight owner. 
22 | This didn’t he 2 te be raised by a® affirmative defense, : 
23 your Honor, end just by a general csnial. | 
2A Also the answer that was originally served | 
2 had alleged that these songs were in public use. Now, if 
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these tapes could be used by anyone deriving title back 


from Whitehall, which obtained it from Mrs, Rosstte, this 


we are prepared to show. 


| 
| 
in my way of thinking would also be a Published use which | 
| 
I further would point out that one of the problems! 
that we have here, and had possibly all the way’ through 
this cua was because -- and I think this is one of the | 
reasons why statutes of limitations are put into effect -. | 
is that Mr. Taback had died, as I said, some time around 
1964. It has not come to light until very, very recently, | 
a copy of the agreement under which Mr. Taback had received | 
the rights to these tapes that Mrs. Rosette gave to Whitehall. 
You see, the chain was that Mrs. Rosette gave them to | 
Whitehall, Whitehall gave them to Mr. Eichler, Mr. Eichler | 
gave them to Mr. Taback. And they all derived and evolved | 
in this document here, a document that Mr. Courture gave | 


to Mrs. Rosette that had been marked as Defendants’ Exhibit 


| 
2 and 1-A are documents right in that other lawsuit. 


| 

In those documents reference is made and admissions’ 

| 

made that these were given away. But my point is this, ; 


| 
| 
your Honor: we didn't have to raise these by affirmative 
defenses, just a general denial to their allegation that | 
we were infringing was sufficient to put it in issue. 


| 
Anc for these reasons and the fact that Mr, vhistight 
! 
| 
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2 also opened the door by asking whether or not the defendants 
3 filed any notices of use permitting us to go in because ! 
4 the original agreement between Mrs. Rosette and Whitehall 
5 || said there didn't have to be any filing of any notices of | 


use at all. 
THE WITNESS: That is not true, 


MR. RICH: Well, the agreoment speaks for itself, 


THE WITNESS: May I -- 


THE COURT: The agreement Says nothing because 

the list annexed is not there and doesn't mean anything. 
MR. RICH: I intend to get into &%, 
THE COURT: Have you got the annexed list? 
MR. RICH: Yes. 
THE COURT: Let me see it, 
MR. RICH: There are other documents which refer 


to it which have the list and r am going to go through that 


are the musical compositions involved in this lawsuit. She 


‘ with Mrs. Rosette, | 
” THE COURT: I hold this is not a complete Sorment | 

” because where you have a document which deals with a dis- | 

4 positive matter of assignment of license you must siow : 

- what the subject matter is. | 

” MR. RICH: Your Honor, I already asked Mrs, | 

' ° Rosette earlier when I first showed her this if these | 
25 

| 

| 
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said yes, 
THE WITNESS: That is not uw complete picture, 
MR. RICH: I didn't ask about a picture, I just 


asked about the composition. She already admitted it was. 


MR. COUTURE: My objection a moment ago included 


the request that you strike the question and answer that 
preceded it. 

THE COURT: I am working on two different 
assumptions here, one is in relation to your motion in 
connection with the necessity of its being an affirmative 
defense, but prelminary to that whether this is also a 
completed document that is meaningful. And to me it is 
incomplete, 

MR. RICH: If I may, your Honor, I cam go on 
with that and show it is camplete. 

MR. COUTURE: The otiginal answer doesn't speak 
of public use. It says that the compositions are in the 
public domain, a term of art that had nothing to do with 
the existence of the mechanical licenses. 


THE COURT: I think that's right. I think public 


domain means public domain, it doesn't mean title or sousthins 


else. 


MR, COUTURE: Secondly, that a general denial would | 


cover what happens to be ‘pleadéd. as an affirmative defense. 
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I Con't think it is true, since the issue raised is 


One of competitive title, competitive in the sense that it 


| 
would cut into the exclusivity of mrs. Rosette's rights. 


THE COURT: That is what I ruled before. fr thought | 


I could make a preliminary ruling without having to hit 


that issue at this time on the very central ground that 
what is being offered is not a ccriplete document. 

THE WITNESS: May I say Something, please? 

THE COURT: No, 

MR. RICH: rf YT may, your Honor, I am going to 
get back to that in a second. TI am going to get back to 
that in a second to show it is canplete, The Plaintiff 
already said these are the songs referred to in the lawsuit, | 
the ones referred to in that document and I expect to 


show it in several other different ways. 


Q I show you a letter, Mrs. Rosette, dated 
February 27, 1953, which appears to be from George Rosette, 
Junior Records, to Audio Matrix, 


THE COURT: Mark it for identification, 


(Defendants ' Exhibit ¢ marked for identification.) 


Q ¥ show you this letter, Mrs. Rosette, and Ir ask 


you if this is « true copy of a letter written by your husband! 


| 
| 


B I recognize the signature. That was Only half of 7 


to Audio Matrix on that date, 
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pledge, 
THE COURT: Nothing hag been offered yet. 


MR. COUTURE: I would like to note a continuing 


objection, 
THE COURT: You don't have to do it. 


MR. RICH: I ask that this be marked for identi- 


fication, 


(Defendants' Exhibit D marked for identification.) 


Q This was a letter received by Junior Records 


at or about the time it was written, Exhibit D for identifica- 


tion, is tha correct, Mrs. Rosette? 


A Yes, that is part of the pledge, but it is ely 


half of it. 


MR. RICH: I would like this marked as Exhibit E 


for identification. 


(Defendants' Exhibit E marked for identification.) 


Q And this letter marked as Exhibit E was received 
by Junior Records from Beltcn on or about “he date that it 
was written, is that correct? 

A : Yes. 

Q Now, Mra. Rosette, on April 21, 1955, Whitehall 
Mercantile Corporation sold the tapes which you had givan 
the rights to under the November J 1953, agreement, sold 


those to Aaron Fichler, 
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| 
| 
| 
| 


A That's right. 
Q And I show you this agreement that I believe you 
have seen before and ask -- 
"HE COURT: Mark it for identification. 
(Defendants' Exhibit F marked for identification.) 
0 Mrs. Rosette, I just started to ask you before, 
this is the agreement under which Whitehall transferred 


property to Aaron Eichler under this agreement of April 21, 


A Yes, 
Are you familiar with the letter mentioned there? | 
MR. COUTURE: I object, your Honor. 

Q Yes, but I will get into that in a moment. 


MR. COUTURE: How could she possibly answer that? 


THE COURT: Which question? 


| 
(Read) | 


THE COURT: I will sustain the objection to the 
question. The document speaks for itself, 


A It is governed by the letter that is mentioned, 


e 


| 
by the terms of the letter. 


Q The terms of the letter -- that would be paragraph 


1D -- and the letter that it is referring to is what we 


previous iy marked as Defendants' Exhibit B for eben) 


the November 10, 1953, letter, Isn't that correct? 
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MR. COUTURE: Counsel is persuading her:: that 


these papers mean something and she answers yes because 
it makes sense. She is not testifying under oath that these! 


things mean this or that. 

THE COURT: Technically you seuhe not lead, | 

MR, COVTURE: It is not only that. These are things 
she has never seon before. She is not privy to that, Bichler| 
or Whitehall, 

MR. RICH: She was privy to it, your Honor, in 
another lawsuit and Mrs. Rosette was sure this is what it 
purported to be, 

MR. COUTURE: She didn't. Even at this point 
counsel is taking advantage. He is showing her papers | 
and saying they mean this,don't they. Mrs. Kesette is | 
saying yes, and she's never seen these Papers befrre although 
he says she saw them on the previous lawsuit. I am not sure | 
ef that, I don't know. First of all I don't know what the | 
papers are from the time to time. 

THE CO'RT: The answer is meaningless unless the | 
document is admitted on the basis of the answer. | 

MR. COUTURE: Except even if the documents are 
admitted these questions are improper. 


Q Mrs. Rosette, you said that paragraph 1D referred 


| 
te a certain letter and that this April 21, 1955, agreement | 
| 
| 


SOUTHERN DISTRICT COURT REPORTERS, U.3. COURTHOUSE 


el. ee ee ee 


vy 


179a 
jwh Rosette-cross 103 


Wat meaningless-- 

THE COURT: You can't examine from a document not 
in evidence. I am not going to let you do it. you can 
ask about establishing the authenticity of a document, but 
I am not going to aliow any questions concerning what 
a document means or anything like it, 


MR. RICH: TI am not. 


THE COURT: Tha is what you are doing, aren't you? 


: RICH: No, the witness just said you can't 
look at the letter of April 21, 1955, without reference 
to the letter mentioned in it. And T then pointed to 
paragraph -- 

THE COURT: Point to me not the witness. 

MR. RICH: Sorry. Which said a certain letter 
dated November 10, 1953, and I asked her if that is the 
letter marked Exhibit B, 

THE COURT: If she knows. 

MR. COUTURE: She is not canpetent. 

THE WITNESS: I know details had to be governed 
by the terms of my letter which provided for quarterly 


statements and royalty payments. There was no other 


consideration for my releasing, for my honoring that pledge. 


MR. COUTURE: She is not competent to answer that 


question. She is not a lawyer, she isn't privy to the 
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agreement, 


THE COURT: He is only asking her if there is 


| 
' 


a similarity of date, in other words, the internal evidence | 


on defendants' exhibits for ideatification -- 

MR. COUTURE: Which I haven't seen. I wish you 
would be shown, 

THE COURT: Defendants' exhibit refers to 
a letter of April 10, °53, and he is asking her whether 
Defendants’ Exhibit B for identification is not the 


same letter referred to, 


I think it is improper because it is not in evidence. 
MR. COUTURE: Not only that, eve if it is éxactly 


the same date she can say yes, it is November 10, 1953, in 


both cases, but she can't say this document to which she 
was not a party -- 

THE COURT: She can tell us. She seems to know 
something about it. 

MR. COUTURE: But the manner in which questions 
are asked is inclining her to give answers. 

THE COURT: It is improper because he is asking 
about the contents of documents not in evidence, 

MR. RICH: Your Honor, may I continue along 
this line, subject, of course, to these being marked in 


evidence, 
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THE COURT: I am go.ng to allow you to develop 
your record: and if, as I am now inclined to da I am going 
to conclude all this you will have a good offer of proof 
in the event the decision is adverse to you and you take 
an appeal. That is all I am doing now. M the other hand, 
within that limit I am not going to allow you generally 
speaking ,if there is a proper objection,to ask impr oper 
questions. 

MR. RICH: Thank you, your Honor. 

THE COURT: I have ruled at the beginning I think 
it is unfair to try to set up an opposing title without 
adequate not ce to the Plaintiff in a case which started 
in 1966. I adhere to that. 

You now argue with me that you do@'t have to 
do it under the affirmative defense, but that you can do it 
under the general issue. I am inclined to rule, I am 
letting you make your record, that that is not c srect 
and that it is the kind of defense that would have to be 
made under the affirmative defense rule of Rule 8C which 
deals with affirmative defenses, Fereral Rules of Civil 
Procedure, 

MR. RICH: Your Honor, so that I don't give 
you any misconception, we are not saying that there was 


any Opposing or opposite rights to these tapes. There is no 
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question that Mrs. Rosette owns certain tapes. Those tapes 
have been used by Junior Records or one of the other 
record companies. These are other tapes which are duplicate 
tapes that was given by Mrs. Rosette to others in a fore- 
closure proceeding. That is what YX am getting at. 

THE COURT: Tapes have nothing to do nor does 
performing rights have anything to do with it. The question | 
is are the statutory copyright rights that a copyright 
Owner has either by original application or by assignment | 
to what is « mcededly a derivative work, assuming originality? 
That is what you have here. 

MR. RICH: We are not saying, your Honor -- and 
this hasn't been raised -- that royalties might not be due 
to the plaintiff. That is some issue that is not before | 
the Court. What we are talking about now is the liability 
of a presser for pressing certain records, 

THE COURT: It is a separate question. 

MR.» RICH: If I may, ycur Honor, if the presser 
was pressing records for Mrs, Rosette, let us say, he is 
perfectly entitled en do so. She oms the tapes and the 
Masters and mothers and stampers and even the copyright. 

Now, let's assume for a minute that Mrs. Rosette 
didn't own the copyright, but all she owned was and had 


full proper title to the masters, mothers,and stampers from 
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the copyright owner and went to the presser and said 
"Would you press up some records for me" and the presser dial 
there couldn't be any liability for copyright infringement 
because the owner -- 

THE COURT: What are you arguing about? The only 
question is whether you are too late and it is prejudicing 
hor now? You brought this in at the last minute after six 
years of litigation. I am not saying it is.'not ‘relevant. 
just prejudicial. 

MR, COUTUREs It may be the question of a 
general defense on tue issues not pertinent. Because we 
are bound by the pre-trial order and the statement therein 
by both parties of the issues and -- 

THE COURT: Well, the issues are breadly framed, 
you can't rely on that. 

MR. COUTURE: But che complaint and answer are 
deemed amended to the extent those issues extend beyond 
them or rarrow them. 

THE COURT: No, I am ruling that. the ‘setting 
ug of a title as against the copyright of the plaintiff is 
that kind of -- let me use the Language of Rule 8C -- 


| 
is that kind of matter which comstitutes an avoidance | 
| 


1} AL 
U of an affirmetive defense and hence has to be pleaded. 


As I said before, I am not going >» repeat myself 
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tow much, I would generally allow amendments where . 


rule provides for that, but in a six-year old case where 


there has been a pre-trial order, of course, I can construe 


it when it says wasn't the defendant liable for infringement 


of the plaintiff's composition registered for copyright 
as charged in the complaint. It could embrace the whole 
world, but I must look to the pleadings and the basis 
for the original pleadings the only def™ se is, namely, 
the matter is within the public danain and that for that 
rearon the copyright was invalid, the presumption coming 
fram that being, or :'*. the, assumption, I should say, 
rather, that there was a prior publication or some other 
defects in the ceation of the statutory copyright ,but 
not once having assumed to get a good copyright there was 
any divestment there. That is the way I read it, 

MR. RICH: We are not claiming that. 

THE COURT: You are claiming divestment by 
virtue of a subsequent assicnment and then by various mean 
assignments to a purported either assignee or licensee 
whe in turn had the right to permit the defendant to press 


them and the defendant who equally had the right to press 


them . 


MR. RICH: Not in divestment of the copyright. 


TRE COURT: I don't say it has to be a complete 
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divestment of the copyrights. It is setting up a right 

in opposition to the rights claimed by the plaintiff. Now, | 
you can show, and I so ruled, that even though I denied | 
your defenses with respect to publication, for example, | 
you can still prove that, it seems to me, On the general 
issue by denying the validity of the copyright. But I 
will not allow material subsequent to the copyright, but 


oniy material prior to copyright. And that is the dis- 


tinction I make only, mind you, On the grounds of prejudice 
to the plaintiff and not on the ground of relevancy. Now | 
you have a perfect record, That is my ruling. 
MR. RICH: Your Honor, I also would submit at this! 
point, just in the event I overlook it later om, to add, | 
if it hasn't been put in, though it perhaps wes -- I am | 
not quite sure -- the defense of laches at this point | 
and it all comes in‘together if I may explain. | 
THE COURT: Where is there a defense of laches? | 
MR. RICH: Up to this point we didn't know certain | 
things. Mrs. Rosette said she began to find these albums | 
in 1962. | 
MR. COUTURE: She didn't say that. 
THE COURT: Let him talk, 


MR. RICH: If that is not so I am prepared to go 
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| 
Says she acquired the albums with the Playtime and Carousel | 
labels between 1962 and 1964 and then she changed thac 
and added and perhaps in 1965.° An r right, your Honor? 

THE COURT: yes. 

MR. RICH: Excuse me for just one second, Mr. 
Couture. Me of the problems here was that there was’ 
Only one person who had the facts, a witness. His name 
came up in the depositions, his name is up in the in- 
terrogatories in this case. His name is Sidney Taback. Mr, 
Taback passed around some time in around 1964, There was 
no way that mybody was going t> find mt about these things 
that are involved here, about Mr. ‘Taback acquiring rights | 
going back to Mr. Eichler and so on. 

THE COURT: Why didn't the previous lawyer rind | 


out the way you did? | 


MR. RICH: No, your Honor. 


| 
| 


! 


MR. RICH: It went further than that. For example, 


THE COURT: Why not? 


it was only in researching for another matter = came across 
! 


a case called Rosette v. Crown Records and I saw the name--— 


THE COURT: Everybody knows that case, it is in | 


: 


this district, 
MR, RICH: I didn't, 


THE COURT: you didn't and the other lawyer didn't 
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2 || MR, RICH: I didn't, | 
3 THE COURT: Whose fault is that? | 
-- 4 | MR. RICH: I am going on, your Honor. r Say | 
5 through that I went searching on and wound up with something 
6 that led me to Mr. Eichler's attorney. Mr. Eicherl no 
7 longer lives in the United States and hasn't for a while, | 
8 led me on to his lawyer and I got many, many documents that | 
9 are involved here. There was tremendous prejudice -- 
10 THE COURT: Just tell me what there was that 
11 || you found then that could not have been found ou let's 
12 say 1969, 19702 what? 
3 MR. RICH: Whether or not Mr. Taback acquired 
sid any rights in these compositions. 
ait THE COURT: But he died before. | 
ihe MR. RICH: That's right. | 
i THE COURT: The man was dead. | 
as MR. RICH: That's right, the man had died in | 
19 1964. Nobody knew how Tabak obtained these, rightfully | 
a or wrongfully, or however he May have received it, i 
as THE COURT: Try to find out. 7 
MR. RIC: As I understand it, when we were | 
” retained there had been great attempts to find it and it | 
” was unsuccessful, Perhaps I am a better detective or luckier 
25 


detective than other People who had the case before me, 
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2 THE COURT: I will say you are a late detective | 
3 anyhow, I know when you get in a case that you feel may , 
4 || have been messed up by samebody else. TI have been in , 
5 | that position. As the court 1 have to be careful I don't ! 
6 Prejudice the plaintiff. How can they run around now | 
7 and rebut documents when there was no notice of it? | 
MR. RICH: Your Honor, I ras into this, too: after 
9 pre-trial discovery, the same matter I was called down notary 
10 | Judge Pollack before, after the matter was over and done au 
1 | the plaintiff began to add on a completely new cause of 
12 | action and Judge Pollack said "Well, I will take it in | 
13 | as a new cause of action, but I wil] permit Mr. Rich to : 
i have great and wide latitude with regard to cross-examination.: 
* THE COURT: Each case is different. I did allow | 
6 you on the statute of limitations, I did allow you On some | 
4 other things here, but I will not allow setting up -- | 
ad there is no use pursuing it -- a separate title. 7 
0 MR. RICH: Let plaintiff say there was something ) 
” that occurred after these things, anything. If she says | 
” anything occurred after these dates then I could understand , 
| 
= and I would say fine. | 
. | THE COURT: But she hasn't had a chance to caeck | 
” | it. How could she give you a glib answer? | 
25 


SOUTHERN DISTKICT COURT SEPORT ERD, u. $. COURTHOUSE | 


ee ee 


MR. COUTURE: It is unfair to make a record, tee 


SOUTHERN DIS) HICT COURT REPORTERS, u.s. COURTHOUSE 
FOLEY -(‘1:A@® wEWwW voReK » v oO 7. sages 


189a | 

] jwh Rosette-cross 113 | 
2 | it will be a record and if it is decide i that perhaps there 
3 | ‘* sald have been an adjournment instead of ~- 
4 | THE COURT: He is entitled te thar Jon‘t | 
5 | care if I get reversed if I am wrong, | 
6 | MR. COUTURE: You may be reversed on the question | 
?4 of not having permitted him to amend and give him an ! 
8 | adjournment and I will be sitting here unable to respond | 
9 | to fis evidence now. | 
10 ! THE COURT: Well, if I shoula decide in your | 
1] | favor and there is an appeal and it is reversed on this | 
12 ground you will have Plenty of time to check into this 
3 | matter of the chain of title through Whitehall, To me | 
- it is not a collateral matter effc. : » but it is a wholly 
5 | Separate matter in terms of proof, you are dealing here 3 
16 | with a Pledge, a foreclésure, a forfeiture, liquidations, 
W chains of title. fr can't go into all that, | 
sas MR. RICH: I will show you in just a moment | 
19 that we don't have to co into all that. | 
a THE COURT: Don't show me any more, You have | 
21 made the record, Go to something else, | 
7 MR.RICH: Let me just ask this, your Honor. | 
” Q With regard to Schedule A attached to the | 
” April 21, 1955, agreement between Whitehall and Eichler, 
= | it refers to item 1, 27 reels of magnetic tape on which are | 

| | 

| | 


S4 


21 


23 


| 
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recorded 96 Song purporting to be in the existing catalog 


of Junior Records, Inc, My question to you is, that at 


that time in April, 1955, the « 3orgs of Junior Records 


are those comnositions the subject of this lawsuit? 
THE COURT: Tf am not going to allow ti.ct. That 
is the same thing that rf excluded, That is the whole peint,. 
Q On April 21, 1953 ~~ 
THE COURT: Go to Something else, 


MR. RICH: Can r just ask this not referring to 


a document? | 

THE COURT: No, referring to your defense, you have 
enough of a record here in the event you want to go up 
on it in the event there is an’ adverse decision. 

Q DO you recall the lawsuit,Mrs, Rosette,entitled | 
Eichler Record Corporation v. Junior Records, Marion Rosette, | 
George A, Rosette, Lincoln Records and Treasure Records, me 

A ‘Yes, I do, 

Q Do you remember that lawsuit was settled some time 
the end of December, 1960? 

a > Seg, 2 ie 

Q Were you represented in that case by Frank L. 
Ippolite? 


A Yes, I was, 


Q And Mr. Louis Forman represented Eichler Record 
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Corporations? | 
A Yes. : 

Q Do you recall there was a settlement agreement 


in that lawsuit in Open court before Justice Saul S. Streit? 


A Yes, 


THE COURT: What is the reievance of this? 


MR. RICH: The relevance is, your Honor, that 
as part of that settlement Mrs. Rosette agreed that 
Eichler could use these tapes which were Pledged to the | 
Whitehall Mercantile Corvoration for any purpose, to assign- | 
ment, to sell them -- 

THE COURT: What year is that settlenent? 

MR. RICH: Lecember 14, 1960, your Honor. | 

THE COURT: All right. 5 

MR. RICH: I would like to have this settlement | 
agreement marked for identification. 

THE COURT: Mark it for identification. I will make 
the same ruling on it, but you may make your record, 

MR. COUTURE: We are in the affirmative defense, | 
your Honor. | 

THE COURT: Yes. | 

(Defendants' Exhibit c marked for identification.) 


THE COURT: Actually the multiplicity of exhibits 


introduced on this point shows why my ruling is correct, 
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to 


thut there is prejudice by virtue of Surprise, 


3 MR. RICH: Your Honor, I am just willing to | 
oe 4 stand on the fact that the documents will speak for them- ! 
5 | selves and I will ask Mrs. Rosette if anything happened : 
6 after these, ! 
7 THE WITNESS: Why don't you talk about the Lek beste’ : 
8 THE COURT: Don't Say anything. Just answer 
q questions. you are a witness here, | 
0 | Ts there any signi¢icance to the statement in | ng 
1] there that royclties wouldhave to be paid to the plaintiff 
12 under that settlement? 
13 MR. RICH: No question, even under the Whitehall | 
4 agreement royalties were due. As I understand it, and Mrs, ! 
15 Rosette is nodding, that was the complaint against Eichler. | 
6 | 6 6Bichler brought on a lawsuit claiming breach of an agree- 
W ment and conspiracy claiming that under the original White- | 
® hall agreement of November 10, 1963, that Mrs. Rosette : 
19 had said that she would not license any other person or | 
20 corporation to use musical compositions shown in the : 
” schedule to the manufacture and sale of sound records and | 
7 “That I represent the only person heretofore licensed was | 
5 ” Junior Records." I believe Eichler than claimed that | 
| ” other record companies were licensed by her, and he claimed , 
25 


that there had been a breach, 


SOUTHERN DIS” FICT COURT REPORTERS, U.S. COURTHOUSE 


OOO ER we - 


a a ae 


193a 
jwh Rosette-cross 117 


Qn the other hand, Mrs. Rosette had then claimed 


| 
| 
| 


| 


against Eichler saying that Eichler didn't pay the royalties| 


due and owing to her under this November 10, 1953, agreement, 


All their claims against one another were then resolved 
under this stipulation of settlement in this particular 
lawsuit in which it was agreed that Eichler had complete 
use of those tapes for all purposes, he could sell it, he 


could assign it, However, it was subject to the Payme nt 


of royalties by whoever had acquired these tapes and mothers 


and stampers and so on, whoever was going to put them 
out on phonograph records, 

THE COURT: When did that right cease to exist? 

THE WITNESS: It never -- 

MR. RICH: I don't know it ever ceased. 

THE COURT: Do you concede the defendant if he 
were not a presser would have to -- 

MR. RICHER: Whoever was the owmer of these tapes, 
whcever put them out on phonograph records, manufactured 
and sold them, according to this I would Say would get 


a royalty. 


THE COURT: It all gets dow to a simple Somhentied 


that a presser of records is not a joint tort feasor, if 


you want to call it that, a joint infringer and that therefore 


even though the person for whom he presses the record would 
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be liable in royalties to mrs. Rosette, he, the presser, 


is not. 


MR. RICH: That's right, because the one who 


acquired these tapes and had the right from Mrs. Rosette -- 


| 
through Mrs, Rosette I should say to put out records would -- 


her royalties and we as a presser wouldn't be obligated, 
If she has a claim, she wouk have a claim fo. royalties 
against whoever the manufacturer Was. 

“HE COURT: You also claim, do you not, that a 
presser in any event is not a person subject to payment of 
royalties, 

MR. RICH: That is absolutely correct. 

THE COURT: You have your second defense. 

MR. RICH: That's right. What I am showing her 
and I think this is raised by the denial that we just 
aren't obligated as an infringer. 

THE COURT: TI ruled against you on that. 

Q Mrs, Rosette, I show you a record jacket -- 

MR.RICH: First let me have this marked for 


identification. 


(Defendants' Exhibit H marked for identification.) 


THE COURT: What is G? 


MR. RICH: The December, 1960, settlement agreement 


before Justice Streit, 


MR. COUTURE - The stipulation. 
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2 | (Recess) 

3] py MR. RICH: | 

4 Q I show you this -recora jacket with the title 

5 | Brave Little Sambo and the Weez Wumo. This is a record 

6 | jacket of Junior Records, 

a] DO you know when this record was released and 

4 sold to the public? 

? | A That was some time after 1951, aftur Junior 

© | Records was incorporated, That wes the label. Wonderland 

1 | was the label, | 

° | Q When did Wonderland becemie the label? 

| 

| THE COURT: I just want to caution you. Don't 

” | gquess if you don't know. There is no disgrace if you Say 

" you don't know, 

* DO you really know when that was actually first 

. released? 

” A After the date of the incorporation, and I have’ 

° the exact date at home of the incorporation of Junior | 

” | Records, | 

* | Q Can you give me an approximaté date to the | 

best of your recollection? 
* 

THE COURT: Again without guessing. 

™ I asked you how long the Junior -- we didn't | 

25 


ask you. We will ask “ou now. How long did Junior Records | 
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coutinue. to put out records on their label? 

THE WITNESS: I imagine three or tour years, 

THE COURT: You have got to be very, very careful, 
DO you know when within that three or four years this 
Particular record was sold? 

Have you any way of he lping? 

MR. COUTURE: I think -- ” 

MR. RICH: Can I ask this? Sorry. 

MR. COUTURE: If Mrs. Rosette can look at the 
date the record was first recorded, it might help, 

THE COURT: Let her look at that. 

THE WITNESS: That would apply to Lincoln Records, 
when I first wrote them. Wouldn't it? Yes, it would. 
Junior Records succeeded Lincoln Records. We have the 
exact dates of the incorporation sone place and obviously 
when they were incorporated things went on their label, 

Q Mrs. Rosette, if we continued tomorrow would you 
be ableto bring for me the corporate books of Junior Records 
and Lincoln Records and the other corporation was-- 

A The corporate books? I doubt it. I have the 
corporate dates, but I wouldn't have the books, 

Q What documents would you have showing the dates 


of incorporation? 


A I would have the Treasure Records -— I don't 
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2 | think I have the previous ones. I have the exact corporate : 
3 | dates on the seal, ! 
4 What about Corona Records? 
5 | A That was the current company. 
6 | Q And that was more recent. y? 
7 | A Yes. 
8 | MR. COUTURE: This information is available in 
9 } the County Clerk's office, 
10 | THE COURT: I assume it in, yes. Om “») other hand, | 
ll | I don't know how it would help. All it would do is give 
12 | you a beginning date but doesn't give you an ending date, ; 
13 MR. COUTURE: It was produced by Lincoln Records 
ss before Junior came in so the date of its first Sale to the 
15 public precedes Junior :s0:even having Junior's date of 
16 incorporation won't date the record. Tt would date the | 
7 1 | 64ecket, act the record, ) 
B MR. RICH: I am just trying to date the jacket | 
19 right now. | 
* THE COURT: ObViously she doesn't know. | 
™ Q Could you give me your best recollection within | 
7 a year or two as to when this record in this jacket was sold?) 
j ” A To my cest recollection I would say '52, i 
” Q And I take that as being an approximate answer, | 
” Mrs. Rosette? | 
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A Yes, 


Rosette-cross 


0 And this 


record jacket would have had the record 


inserted in it, is that correct? 


A Yes. 


| 
| 


THE COURT: 


What date did you say, '62 or '52? 


MR. RICH: 


Q And these various compositions were for sale 


at that time on these various record numbers that are 


listed on the reverse side of this jacket, is that correct? 


A Yes, 


Qo Was the composition Charlie Had A Choo Choo 


released and sold at about the same time in 1952 or before? 


A IT had not used that title since way back in 


Lincoln. We called it Runaway Choo Choo Train. 


know how anybody else ever got hold of that title. It was 


only a short time at the very beginning of Lincoln. 


Q And that would have been at or prior to 1952 


that a recurd containing that composition came out? 


4 Yes. 


MR, COUTURE: 


released? 


“ay T ask, do you mean initially 


MR. RICH: 


on records, 


Yes, Originally sold and released 


Q Is that the way you understood my question, Mrs. 
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Rosette? 
A Yes. 
MR.RICH: I think this will save a little time 
as to release dates and that is why I am taking some time, 
THE COURT: Are you asking me something? 
MR. RICH: I am trying to explain my silence 
while I am going through this. 
THE COURT: Oh, that is all right. 
Q Perhaps I could ask you this, Mrs. Rosette, 
Were all of the compositions claimed by you in this 
lawsuit that is the subject of this action released and 
sold publicly on Phonograph records at or prior to 1952? 
A Sold prior to 1952? 
Q Yes, in 1952 or before 1952, 
THE COURT: Before, you say? 
MR. RICH: Yes, 


A All of them? 


Q Yes. 
A No, because there were a few of them I wrote 
later. 


“ME COURT: He is not asking wher you wrote them, 


when you re).eased them, 


THE WITNESS: He wanted to know when they were 


sold priox, 
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THE COURT Sold. You could have written and not | 
sold them, that is what r am trying to call your attention 
to. 

THE WITNESS: No, : 

Q What composition are Jou referring to? 
A Alice In Wonderland was the latest composition. 


Q When was that first released on records? 


A That might appear in the Wonderland one. 

Q To refresh your recollection, I call your 
attention to what was previously marked as Defendants' 
Exhibit A for identification Alice tn Wonderland that you 
Say was first mechanically reproduced on June 5, 1952, When’ 
did that first appear on a phonograph record that was s0ld 
to the public? | 

A ‘It must have been around that date. 

THE COURT: Let £ ask you this then -- if you 
tan't answer it don't -- but I thought Mr. Couture indicated | 
that they would concede that a certain number of the | 
compositions in suit were published in the sense of being | 
sold on records prior to the statutory copyright being | 
obtained on them; is that correct? | 

MR. COUTURE: That is true, although I wouldn't 
use the word published. | 
THE COURT: X -+» I withdraw that in a sense. Forget! 
| 
H 


SOUTHERN DIS‘). ICT COURT REPORTERS. U.S. COURTHOUSE 


POL eV (mtsw@e wew wnew «© 


20la : 
l | jwh Rosette-cross 125 
2 } I said published. r am not tryiny to get a legal effect 
3 | out of this. : 
4 I MR. COUTURE: I would certainly concede that nine 
5 | Songs were copyrighted long #ter the Phonograph records had | 
6 | been distributed, , 


THE COURT: Is there a list of those nine como- 


positions? 
| 
’ | MR. COUTURE: Shall I read them, sir? 
10 | THE COURT: yes, 
11 | MR. COUTURE: Pussy Kat Pussy Cat, Sineiuhis. 
12 Mary Had A Little Lamb, Ding Dong Hell, Fiddle Dek Dee, 
13 also known as The Fly And the Bumblebee, Goosey Goosey , 
" | Gander, Where Has My Little Dog Gone, Alice In Wonderland, ) 
1S | Old King cole, : 
” THE COURT: All right. Are ahy of those-- 
‘ | MR. COUTURE: They are each one, your Honor-- | 
9 THE COURT: Wait. Are any of those within the : 
7 | 22 certificates of copyright which is evidenced by Plaintiff's 
® | pxhabie 22 | 
21 | | 
i MR. COUTURE: No, 
2 | | 
THE COURT sone of them. 
rm MR. COUTURE: I separated them for that reason. | 
™ THE COuRT: Are they all in the nine copyright 
” registration certificates’ which is within Plaintiff's | 
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2 | Exhibit 4? 
3 || MR. COUTURE: Yes, there are those nine. 
“ 4 THE COURT: Now I turn to you then, Mr. Rich, 
5 | 


and I ask you whether you concede that the 22 songs, which 


6 | are the subject of the certificates of copyright in Plaintift’: 

7 | Exhibit 1, were all copyrighted hefore public sale? 

6 | MR. RICH: No, your Honor. 

THE COURT: Which ones do you Say were not? 

” MR. RICH: All of them. 

" | THE COURT: You say all of them. | 

12 | MR. RICH: That's right. I say that all of them | 

13 ! were sold, | 

# | THE COURT: What? 

15 | MR. RICH: I say all of them were On record, 

” ! sold to the general public before they were copyrighted, 

= | THE COURT: That is, after. 1949 and before 1951? 

8 | MR. RICH: Yes, your Honor. For example, if I 

” may, your Honor, this has been marked -- I think they were 

- | marked in evidence. Defendants' Evhibits A and B -- yes, | 

= | they were marked. | 

7 Your Honor will note fron the answers to the 

m interrogatories there that all of the mechanical reproduct ionb- 
and I say sales after reading the demand for interrogatories | 

25 


and the response to the interrogatories -- were all prior to | 


| 
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the date of copyright. For example, Sleepy Time For Dolly | 
| 
and we say sold JM uary 4,' 


was first mechanically reproduced 


1949. The date of copyright is May 12, °49 


| 


reproduction January 24, '49, date of copyright May 12, 1949, 


Night Song For Little One first sales and 


THE COURT: You will have to do better than that 


On proof, 


MR. CQUTURE: May I point out, too, your Honor-- | 


THE COURT: That is why I asked you if you have 
any other proof, 
MR. RICH: All TI have on those, your Honor, are 
the interrogatories -- the demands for interrogatories 
and the interrogatories, The question was with regard to 
vending, distributing and reproducing and I think the answer 
is clear, 
MR. CQUTURE: The answer, your Honor ~~ 
THE COURT: I will look at that. To me by just 
Glancing at it, r thought it referred to the making of the 


records, 


MR. COUTURE: Absolutely, your Honor, it very 


Clearly stat- > -- 


THE COURT: I would assume it is possible to make 


a series of records on -- 


MR. COUTURE: It very clearly omits -- 
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MR. RICH: In my experienca, your Honor, I found 
you could record today and have it relased within a few days|, 


} 
MR. COUTURE: There is no testimony that the releah: 


was coincidental with these, 3 


THE COURT: Whether you call them an affirmative 


defense or not, it abviously requires Puncturing a hole 


in the plaintiff's case by actually showing if you are right | 


On the law a sale before the Statutory copyright. I can't 
presume this, there is no presumption. It is a question 
of facts and the burden of proof I think is on the defe dant, 
MR. RICH: With regard to the nine compositions --! 
THE COURT: That raises a question of law. 
MR. RICH: That raises a euestion of law because | 
there is no question those were sold prior to copyright. | 
With regard to the other ones, I am relying 
On the interrogatories which asked about the dates of 
first reproduction and gale and vending and distributing 


and the answer that was given. There was not any attempt 


that I could see to Say all we did was reproduce on these 
dates and I don't want to answer your question. 
THE COURT: There has to be an admission, 


MR. COUTURE: It is clearly not an admission, and 


you have been misreading it. 


THE COURT: T will look at that. Have you any 


' 
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2 other proof? | 
3 MR. RICH: No, your Honor. 
4 |] THE COURT: You may pursue cross-examination. I am 
5 net cutting you off. Since you have to go I think we 
6 | better auit now. 
, 


MR. COUTURE: I would appreciate it, 


8 MR. RICH: Can I ask one or two questions? 

3 | THE COURT: Yes. 
10 Q With regard to those compos ‘tions, Mrs. Rosette,, 

11 ! what business records were there originally showing the 

12 release date of those records or cf those songs? 

13 | A T wouldn't know that. By lincoln? 

14 (9) Lincoln, yes. 

15 | A I wouldn't know that. 

16 THE COURT: You will have es ren What you mean | 
17 by release date and whether that is equivalent to vending. 

18 In other words, if you give it to the distributor, that | 
19 || could be a release date, or a release date could be the | 
20 date when the distributor is permitted to sell it to the . 
21 | company. | 
2 MR. RICH: Yes, your Honor. Let me do it first | 
23 that way. | 
a Q What business records does I.incoln have showing 
25 | the date on which the phonograph records containing those | 
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22 c.mpositions were sent to distributors? | 
A I wouldn't know that. 1 wouldn't have any way | 
of knowing that. I am not even sure: we dealt with distributor: 
in those first days, we might have dealt with stores 
directly, I wouldn't know. 
Q What stores? | 
A We had all the leading distributors, when we used | 
distributors, I think we had 30, Mid-American and all of them, 
Q Where are the Lincoln business records today? 
A Probably in some trash hasket. I don't know. 
Or probably in the soil. I am sure they don't exist. That 
was way back in -- what was it '49 and '50? 
Q Did they exist in 1966 and 1967? 
A Definitely not. 
Q They didn't? 
A No. 
Q Did they exist in -- well, if they didn't exist | 
in 1966, can I ask where you got the information as to 
the dates that you put down in response to interrogatory 1C? | 
THE COUPT: What is the date of those interrogatorids? 
MR. RICH: The dates, your Honor? | 
‘ 
THE COURT: Yes. | 
MR.RICH: The date -- it was acknowledged on 


August 24, 1966. 
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to 


THE COURT: That is the interrogatories in the 


3 federal case? 


4 | MR. ")°*+ Yes, your Honor. 


uw 


THE WITNESS: Are you waiting for an answer? 


6 Q Yes. 

7 A Oh, those basic recording sessions as we expanded | 
. the catalog and had new recording sessions and bettered | 
8 the composition. | 
10 | THE COURT: That is not the question. The question | 
M | is if you lost your books before 1966 how do you know how | 
12 | to list these compositions? | 
a” | THE WITNESS: You are talking about the Lincoln | 
i" | books. I am talking about Junior Records. You said Lincoln, | 
5 | THE COURT: Do you still have the Junior Record 
” books? 

ad THE WITNESS: No, 
THE COURT: Did you have them in 1966? 

” | THE WITNESS: I didn't have them. They were in 

a the office, in my late husband's office, | 
a1 | THE COUPT: The list of compositions here 

” | with a purporteddate whennthey were made, where did you 
" get that list from? | 
” THE WITNESS: Out of my diaries and engagement | 
voll books and things like that at hane. : 
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THE COURT: Do you still have them here? 
THE WITNESS: I got this from them, yes, r might | 
Still om old diaries and things. The ola Studio can 


check thct out. 


THE COURT: I am trying to find Out what you don't | 
have now that you didn't have in 1956 Or what you still had 
in 1966 in answer to the interrogatories, 

THE WITNESS: I would have those. 

THE COURT: Bring them tomorrow, i 

THE WITNESS: I went over all these things to | 
verify the dates of the recording sessions, That is all thesd 
are, 

THE COURT: What you have is the date of the re- 
cording sessions and not the dates of sale? 

THE WITNESS: Yes, 

Q Tf you have those, fT woulda like to see those, 
*00, Mrs. Rosette. And also I would like to know why if | 
you say these dates are the dates the sOngs were mechanically! 


reproduced and just sold-- 

2 Does that mean mechanically reproduced? When you | 
go into a recording studio it canes On tapes and you can go 
through that whole tape and press the whole line, it doesn't 
mean you mechanically reproduce them, 


0? Mrs. Rosette, did you look at this interrogatory | 
| 
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2 | lc before you prepared the response? 
3 | A I can't imagine what my response would be because 
4 | it is a matter of semantics. 
5 ! @) In here they ask for the date that the musical 
6 | reproductions of these songs were first made, distributed 


and vended. Now -- 


8 THE COURT: First, did you answer when you vended | 
i : 

9 | them, did you know when you vended them in 1966 when you 

10 || answered that? 


| THE WITNESS: No, that would be in a business sales 
! . | 
12 | book, it seems to me. I just created them and presided 
| 
| at the recording sessions. After that it became a business 


transaction, to whom we sold them and when and in what 


15 | quantity. 
16 THE COURT: Did you have those books which would , 
7 | record the vending dates in 1966? | 
6 | THE WITNESS: No, I never mmed sales books, no. | 
19 | THE COURT: There is your answer. | 
20 ! Q One more questi. In answering these questions , 
21 about the date of first vending -- : 
22 | A Vending means selling, doesn't it? | 
2 | Q Yes. Did you believe that you were answering | 
| 
the interrogatory .-- : 
% MR, COUTURE: I object. | 
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2 THE COURT: Yes, objection sustained. ; 
3 | Did you intend to give a date of vending or | 
4 | to give only a date when those recording sessions were 

5 | held on that date? 

6 | THE WITNESS: The recording ~essions, because I 

7 | wouldn't know about the vending dates, 

8 | THE COURT: You didn't purport to answer for 

9 | vending, did you? 

10 | THE WITNESS: No. | 
1] THE COURT: You may go now. 

12 | 10 o'clock sharp tomorrow. 
13 | 

4 | (Adjourned to October 11, 1972, at 10 A.M.) ; 
15 | 

16 | 
7 | 

i | 
19 ) 
21 | | 
2 : 
| 
é | 
25 
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2 || MARION ROSETTE 


D 3 | v. 66 Civil 3864 


4 |i RAINBO RECORD MANUFACTURING ¥ 
CORPORATION, et al. 


uo 


6 October ll, 1972 
: 10:00 a.m. 
. 8 (Trial resumed) 
9 (In open court) 
10 THE COURT: I hope you straiqhtened a few things 
11 out yesterday between yourselves. 
12 MR. COUTURE: I haven't spoken to him vet. I 
, 13 have prepared a chart, though. 
14 THE COURT: I can't hear you. 
15 MR. COUTURE: I have prepared a chart. : 
16 * || THE COURT: Did you show it to the other side? 
7 MR. COUTURE: = am going to now. 
18 | (Pause) | 
19 THE COURT: I will keep these. These don't have | 
20 to be marked. They are sort of briefs. 
21 MARION ROB 2B? FB, resumed. 
22 MR. RICH: Your Honor, with regard to the charts 
23 that were just submitted to you, there are certain blank 
24 | spaces with question marks, for first mechanical, m-e-c-h 
a | is mechanical, reproduction. 
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But, in any event, all of those were prior to 
or about the time of 1952, which plaintiff has testified to. 
In other words, it was then or before. [t was 1950 or 
prior thereto. 

THE COURT: You had better make that a little 
clearer to me. Where do you get it -- the third column? 

MR. COUTURE: Tle fourth column. First title 
of song, c7use of action keying it riqht into the complaint. 
For example, Sleepy Time for Dolly is the first cause 
of action. 

THE COURT: The only thin, I am interested in 
is what you call the fourth column -- I cali it the third. 

Sleepy Time for Dolly, where do you get 2 date 
of January 4, 1949 from? 

MR. RICH: That is from the interrogatories that 
were markec in evidence as Defendants’ Fxhibit 1 -- A-l, 
and the next one was Defendant's Exhibit A. 

THE COURT: What's the "2" next co it? 

MR. RICH: It's either an L or : - If you look 
at the upper portion of the record, J stands for Junior 
Records and the L stands for Lincoln. I took that from the 
interrogatory because that's the way they had it listed. 

With regard to the date that the notice of use 


was filed; tiiat's the fifth column; again, I obtained that 
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from the interrogatories which I believe corresponds to 
the notices of use that have been marked in evidence. 

And the last column where really my notes during the time 
of trial where I put down in evidence to show that certain 
copyright registrations were mared in evidence here, and 
those, of course, were Plaintiff's Exhibits 1 and 4 -- 7 
don't recall if there were any others. 

THE COURT: Let's mark them. What's the next 
plaintiff's number? 

THE CLERK: 17, your Honor. 

THE COURT: Mark it 17. 

(Plaintiff's Exhibit No. 17 was marked for 
identification. ) 

(Defendants' Exhibit I was marked for identifi- 
cation.) 

THE COURT: All right. What I want you to do is 
to look at each other's charts and tell me whether you 
agree that they are accurate. I mean, during lunchtime. 
And then let me know this afternoon. 

CROSS-EXAMINATION CONTINUED 
3Y MR. RICH: 

Q Mrs. Rosette, I show you what has been previously 
marked as Exhibit 14, letter dated May 17, 1966, from 


Mr. Couture to Playtime Records, and I ask you if at any 
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time prior to that date, either you or anybod 
behalf, made claim against Playtime Records, 
Records Manufacturing Corporation, any of the 
in this lawsuit, or Carousel or Sidney Taback 
A I never heard of Sidney Taback. Le 
again, please. 
(Pause) 
A As far as I know, this was the firs 
given you. As far as I know. 
It was all in my lawyer's hands. 
Q You said given me. 
My question was, was there any noti 
this letter given to any of the defendants in 


to Playtime, to Carousel, or to Mr. Taback. 


A I wouldn't know. It was in the han 
lawyers. 
Q When did you give this matter to yo 


for the first time? 


A Well, immediately after finding some records on 
sale. 
Q I didn't ask that. 
MR. RICH: I ask that that be stricken, 
Honor. 


THE COURT: Strike it ovt. 
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Could you give me a date? 
THE WITNESS: I wouldn't know the exact date. 
Do you remember the year? 


To refresh your memory, this letter is dated 


May 17, 1966. 


A 


Well, that wasn't the time I instructed them 


£o proceed. I mean, I probably notified them as soon as 


I found any infringing records. I wouldn't know the 


exact date. 


Honor. 


record. 


records. 


tell your 


is confused in that there were several -- 


MR. RICH: I move to strike that, too, vour 


Do you remember the year? 
I would imagine 1962 or 1963. 


THE COURT: Now we are getting a very confused 


What happened in 1962-63? 


THE WITNESS: Well, I began to find infringing 


THE COURT: We know that. When did you first 
lawyer to make a claim? 
THE WITNESS: Immediately. 


MR. COUTURE: Your Honor, I think the witness 


MR. RICH: Your Honor, I object to this. 
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2 | THE COURT: I don't object. I want to hear from 
3 || the lawyer who was the lawyer. ) 
4 Was he your lawyer at the time? 


ou 


THE WITNESS: Yes, he was. Yes. 


6 THE COURT: Let me hear what happened. 


~ 


MR. COUTURE: There were several] other infrincements 


- 4 involved. | 
9 MR. RICH: There were other lawyers involved 

10 before Mr. Couture in this case. 

1] MR. COUTURE: I am afraid the witness is answering | 
12 | in terms of the other infringements that were found as 

13 well. She is considering them all together. 

14 THE WITNESS: That's right. 

1 | MR. COUTURE: And I think Mr. Rich's question 

16 is directed only to the infringements in this case. 

17 THE COURT: Well, that's what we're asking 

18 | about, this case. 

19 | MR. COUTURE: I think she is confusing “he answer, 
20 | your Honor. | 
21 || THE WITNESS: I can straighten this out, I believe; 
22 | I took my lawyers a complete set of all nine infringements 

23 | they had found and they proceeded at their own discretion. 

2A THE COURT: How long after you found ovt about 

25 these alleged infringements, one of which, at least, was 
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in December 1964, did you tell your lawyer to send a 
notice to Playtime, for example? 

THE WITNESS: I didn't tell them how to proceed. 
I took them a list at the end of 1963. 

THE COURT: ‘63? 

THE WITNESS: A complete list, yes. A complete 
list of all the infringements I had found. The albun, 
titles and contents. 

THE COURT: You say all the infrincements yo": 
found. Would that include these defendants? 

THE WITNESS: Yes, it did. 

THE COURT: Playtime? 

THE WITNESS: Yes. Playtime, Carousel, Crown. 
and all the others. 

THE COURT: Do you know any reason why there 
was no notice sent until 1966? 

THE WITNESS: No, I don't. 

THE COURT: Three years later? 

The reason I asked you that is are you sure vou 
told them as early as 1963 to comp.ain against Playtime? 

THE WITNESS: Yes, I am. I believe that the 
long-arm thing was supposed to have entered into it, 


but they were on sale all over New York, New York state. 


We bought quantities of them. | 


ou 


19 


2] 
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THE COURT: We didn't ask you when you bought 
them. 

THE WITNESS: That's what caused the delay in 
going ahead with them. 

THE COURT: What? 

THE WITNESS: That was supposed to be a defense, 
the long-arm thing, they were supposed to have had their 
place of business in California. 

THE COURT: You mean you couldn't serve them; 
is that it? 

THE WITNESS: That's what I was told. 

(9) You mean the long-arm statute in New York to 
get jurisdiction; is that what you are talking about? 

A Yes. Yes. 

Q Mrs. Rosette, I show you Exhibit 8, which is 
a certificate of registration by Peer International 
Corporation for the song, Mother Goose Party, and I 
ask you if this is the original certificate that 
was filed, and I cail your attention.to the fact that there 
is no notice at the lower right-hand corner about a fee 


being received, and the usual stamp by the Copyright 


Office. 
A There is a stamp. 
Q You are referring to the upper riqht-hand corner? | 
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2 | A Do you want the original copyright date of | 
3s || Mother Goose? 

| Q No. JI show vou now Exhibit 9, which is a letter 

5 | to Lincoln Records, dated July 26, 1955, from Peer 

6 International Corporation. 

7 A Yes. 

8 Q Was the assignment or purported assignment of 

9 all rights to Mother Goose Party ever recorded in the 

10 Copyright Office? 

a A An assignment? 

12 Q Yes. 

13 A They asked only for sheet music rights, different 
14 copyright number. That was originally in the Lincoln line. 
15 Q I am a little confused. 

16 THE COURT: I didn't get that answer. 

17 (Record read) 

18 Q So that I understand your answer, are you saving 

19 that Peer International Corporation did not receive a 

20 copyright for all purposes with regard to the musical 

21 composition? 

a A No, only sheet music. 

23 THE COURT: Only sheet music? 

vA } THE WITNESS: Right. 
2 } (9) Was a certificate of registration ever filed? | 
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Was the song ever copyrighted with regard to other 
uses besides sheet music? 
A Copyrighted by us for recording uses? My 
original copyright? 
Q Do you have that copyright here? 
A Yes. You have it on your list, ton. 
THE COURT: Which copyright are you spealkino of? 


THE WITNESS: Mother Goose Party. 


ce) 


Well, Mrs. Rosette -- 
THE COURT: Mother Goose was copyrighted 
originally by Peer International, and then they assigned 
the rights to you; is that right? 

THE WITNESS: That wasn't the way I understood 
£3 

THE COURT: That's what the record shows, 
Exhibit 8 is the certificate of copyricht registration to 
Peer International for the Mother Goose Party, showing 
the author to be Marion Rosette: that was January 2, 1951. 

Plaintiff's Exhibit 9 is a July 26, 1955 
assignment by Peer Interiational to Marion Rosette of the 
rights previously granted. 

MR. COUTURE: Your Honor, the witness has 
previously answered in direct testimony that she hod 


authorized Peer International to obtain a copyricht for her 
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< | in response to your question. 
v THE COURT: That's why I wanted to straighten 


| her out. I think the original copyright was to Peer 
2 showing Mrs. Rosette as the author. Then there was an 
assignment of all their rights back to Mrs. Rosette; is 


‘ that correct? 


° MR. COUTURE: Back to Lincoln. 

9 THE COURT: Not to Lincoln. Plaintiff's 

i0 Exhibit 9, let's look at it. 

MN | MR. RICH: Yes, your Honor, it was an assignment 
12 to Lincoln and we don't have any assignment after that 

13 assignment. 

4 MR. COUTURE: We have the 1951 assionment from 
15 Lincoln to Rosette. 

16 THE COURT: Right; and then we had a 1955 

17 assignment. 

8 | MR. COUTURE: To Lincoln. 

19 THE COURT: No, by Peer to Marion Rosette. 

20 Let me see Exhibit 9. 

21 This is to Lincoln, isn't it? AJl the assianments 
~ of Mother Goose are to Lincoln; is that richt? 

23 | MR. RICH: I didn't hear -rou. 

“A | THE COURT: All the assiqnments of Mother Goose 
5 | are to Lincoln from Peer, not to Mrs. Rosette, 


SOUTHERN DISTAICT COURT REPORTERS '1.€ COURTUn SE 
EO KY .yeane 


ou 


~ 


TE a a a ~~ SN CHE MAnLOLY GCG 


12 memch Rosette-cross 146 

MR. RICH: That's right. This letter of 
July 26, 1955 is from Peer to Lincoln Records. 

THE COURT: Yes, 

MR. RICH: Not to Mrs. Rosette. 

THE COURT: Yes, 

“HE WITNESS: ny assignment from Lincoln is to 
me because it was returned immediately in my name. The 
Library of Congress has verified that. It has to stay 
in the original Lincoln registration, but they were all 
returned to me in my name, so it's understood, since I 
was Lincoln, it was after that considered in my name by 
anybody dealing with me. 

Q Well, Lincoln Records, Inc., was a corporation, 
was it not, Mrs. Rosette? 

A Yes. 

THE COURT: You don't have to ask her about this. 

MR. RICH: All right. 

Q Now, Mrs. Rosette, do you have any document 
after July 26, 1955 showing that Lincoln Records assigned 
this composition of Mother Goose Party to you individually? 

A Haven't you that there? I have one that ASCAP 
received from them authorizing them to put it in my catalog 
in my name. 


0 I do not have any written assianment or document 


THEMEN DEF HET COUR HFRPOR TER 


i a 223a 


1 | 13 memch Rosette-cross 147 
‘ from Lincoln Records to you with regard to Mother Goose 
3 || Party? Do you have such a document? 


j | 
4 | THE COURT: Let me ask for a moment. 


uo 


I asked you this before, mr. Couture, where 


are the records of what happened t» Lincoln? was it 


~ 


dissolved? Was it liquidated? Who was the transferee? 


You can get an assignment of copyright by liquidation, 


9 I assume, as well as by any other method. 

10 MR. COUTURE: As I understand it, your Honor, 

1 | Lincoln came into the control of another party at this 

12 time. Mrs. Rosette doesn't know those facts. 

13 THE COURT: What time was that? 

4 | MR. COUTURE: I would have to ask her. 

15 | THE COURT: Did you ever sell Lincoln? 

16 THE WITNESS: No, no. My late husband remained 
7 in control at an office in New York after they moved 

18 | in Philadelphia. | 
19 | THE COURT: Who got Lincoln eventually? 

20 | THE WITNESS: I don't know. There was one 

21 buyer, I believe, and no sub-license. 

“ DO you remember who the first buyer was? 

23 MR. COUTURE: The point is, was there a buyer? 
2A | THE COURT: Was there any buyer? Did he buy 


25 || the stock? That's the question. 
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THE WITNESS: I don't know. 

You would have all the papers in connection 
with that because I gave them to you. 

I know it never functioned as Lincoln. 

THE COURT: Well, on this record, I must say 
there is a presumption of continued ownership, unless yeu 
can establish that there was a sale. 

THE WITNESS: I think it must have gone out of 
existence. 

THE COURT: There is a problem, I rust say, 
because the suit is brought in the name of Marion Rosette, 
plaintiff, and there doesn't seem to be any document 
showing assignment by Lincoln or even a liconse. 

MR. COUTURE: I would say, your Honor, that the 
1951 assignment from Lincoln to Mrs. Rosette of that 
composition, the copyright composition, would take effect 
then when Lincoln formally has the assignment back from -- 

THE COURT: Well, you can brief that, if you have 
a theory on it, but -- 

MR. COUTURE: Yes, I shall. 

Q Mrs. Rosette, you also said that the only rights 
in the copyright that Peer International received were 
with regard to sheet music; is that right? 


A Yes. 
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. Q And that's the only copyright that was obtained 
a by Peer or that they were authorized to obtain was with 


regard to sheet music? 
9 A That's right. 
6 MR. COUTURE: I object,your Honor. 


' THE COURT: So that the other ri: s in the 


composition -- 
c 
9 THE WITNESS: -- remained with me. 
10 THE COURT: -=- had been assiqned to Lincoln 


i and reassigned to you and remained with you? 


le THE WITNESS: Yes. 
Ig a) Were they ever copyrighted? 
" A Of course. 
15 Q Other than the copyright that Peer International 
16 received, were they ever copyrighted? 
17 | A That's a published copyright. 
18 MR. COUTURE: It's beyond the technical legal 
19 | competence of the witness. | 
20 THE COURT: Yes. : 
21 MR. RICH: Then I ask, it has been copyrichted, ! 
2 | if there is any copyright other than the copyright that 
a | Peer International obtained, I ask that it be produced. 
} 
“A | A You have it. You have my original copies. 
25 | You have the list of copyrights. 
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2 Is that the only copyright you have? 
° THE COURT: My list, Exhibit 17 for identification, 
wr shows that based on Plaintiff's Exhibit 8, Mother Goose 
° Party had a copyright registration on December 11, 1950, 
. and that there was a notice of use regarding it on 
, January 25, 1961. 
, MR. COUTURE: I don't see the problem, your 
, Honor. This is a published copyright, EP. 
” THE COURT: And on your list, Defendant's 
i Exhibit R for identification, it appears that the copyricht 
date is January 2, 1951. 
iS MR. RICH: Yes, your Honor. The @ate I took 
se was the one from the exhibit that was just in front of us. 
as THE WITNESS: That's a published copyricht. 
" The other is a regular copyright. My original copyricht. 
i THE COU T: The date of the notice for use, 
18 | 1/25/61, you agree on that? There isn't that much 
19 difference between December 11, 1950 and January -- 
20 MR. COUTURE: Your Honor, I car explain it -- 
a1 | THE COURT: -- January 2, 1955? 
= MR. COUTURE: The date of receipt in the 
3 } Copyright Office is January 2, 1951. However, the pub- 
of 


| lication date is December ll, 1950, which is the proper 
| _ 


copyright date. 


~~ 
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MR. RTCH: The date that I put down, your 
Horor, was the date -- 

THE COURT: I know. It's not that important. 

MR. RICH: I also call to your Honor's 
attention tnat in the 4lst line of the compiaint, there ! 
is only »2ference to one certificate of a copyriaht that 
was ever obtained, and that was the one obtained on 
July 2, 1951, EP, 51850, which is Exhibit 8, and so 
apparently no copyright registration was ever obtained 
with regard to that song with regard to recording rights. 

THE WITNESS: That .is not true. 

THE COURT: In other words, you are saying that 
there is no copyright other than the one issued to Peer 
International. 

But, even so, if the arrangement between Peer 
International and the author was that Peer International 
was to have benueficial rights only in sheet music -- 

THE WITNESS: Exactly. 

THE COURT: -- and they assigned back to her 
or to Lincoln, then what difference would it make? 

MR. RICH: The witness has said that the only 
right that Peer International had was to obtain copyright 
with regard to the sheet music. 1 


THE COURT: You can have them as vour agent get 
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the general copyright. 1 don't see anythine wrong with 
that. 

MR. RICH: I am just going by her testimony, 
your Honor. 

THE COURT: Well, I think we are confusina each 
other. 

MR. COUTURE: I think the witness is confused, 
too, your Honor. 

MR. RICH: Secondly, your Honor, in any event, 
there doesn't seem to be any kind of assignment back to 
Mrs. Rosette. 

THE COURT: That's a lenaal point. There is no 
use asking her that question. You want to get facts 
from rer. 

But you had better, in your brief, Mr. Couture, 
show your chain of title quite accurately. In other 
words, whenever you rely on a reassignment by Lincoln 
Records, you had better Clarify that. 

MR. COUTURE: You mean with regare to this 
Mother Goose we are talking about? 

THE COURT: Mother Goose or any others that 
come after the 1951 assignment. 


THE WITNESS: It applies to my whole catalc>. 


ie) Yesterday, we had marked as Exhibit B for 
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identification a letter dated November 10, 1953, from 
you to Whitehall, and we were discussing a schedule. 

I show you a schedule -- 

MR. COUTURE: Your Honor, may I obiect. Counsel 
is again asking for testimony on a document not in 
evidence. 

THE COURT: Finish your question and we will 
have a better record. 

MR. RICH: Thank you, your Honor. 

Q I show you a document marked Schedule A, 
which apparently was marked as an exhibit in another 
proceeding, and I ask you whether or not this is 
the schedule to the November 10, 1953 letter. 

MR. COUTURE: I object, your Honor. 

THE COURT: All right. If am going to exclude 
all this on the same theory which I excluded al evidence 
relating to a competing claim of right which was not set 
forth in an affirmative defense. 

MR. RICH: Your Honor had asked vesterday for 
me to produce the schedule that this referred to and this 
is what I am doing now. 

THE COURT: I know what I did. I am saying 
that at the time I had two grounds, one of which was 


the incompleteness of the document; the other one is what 
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2 ! I ruled again now. So that assuming that this is the annex 
3 || of Schedule A to the exhibit that was offered without 

. + | a schedule attached, I would then rule on the basis of 
5 my second ruling, if that will get you any further. 
6 But, on the other hand, in order for you to 
U preserve your record on appeal, I will let her answer 
. just that one question and then pursue it, just the 
° question of whether or not she knows that this Schedule A | 
10 is the schedule that was attached to the assignment from 
il ] Whitehall. If that's what you ar~> talking about. | 
12 A Yes, that's the schedule. : 

| 13 | THE COURT: That is the schedule. 
" MR. RICH: At this time I am asking that thet 
15 schedule be marked in evidence. 
16 THE COURT: Yes, have that marked for iden- 
7 tification. 
18 | MR. RICH: And also Exhibit B that had been 
19 } previously marked for identification to be marked to go 
20 | in evidence. 
21 THE COURT: I won't have them in evidence, but 
a they can be marked for identification, and in the event 
3 | of an appeal, they may be transmitted to the Court of 
2A Appeals with the record. | 

25 | MR. RICH: Your Honor, I just want to note for 
| | 
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the record that it seems improper to me to have the 
witness who is in the box now discussing this exhibit 
with her attorney, and her attorney is apparently callind 
certain things to her attention. 

I just want to note that I think it's wrong. 

THE COURT: Go ahead. 

MR. COUTURE: I object to the admission of this 
as evidence, either Defendant's Exhibit B for 
identification -- 

THE COURT: To what? 

MR. COUTURE: I object to this B, and to the 
schedule. I don't know what it's going to be marked. 

THE COURT: I said that I would have it marked -- 
why don't you listen to me? I said it would be marked 
for identification, not received in evidence, and be made 
part of the record if there should be an appeal, so that 
the ruling on my exclusion of it can be reviewed. 

MR. COUTURE: T have an additional objection 
to its admission into evidence. 

2He COURT: State it. 

MR. COUTURE: I want to know what this schedule | 
is going to be marked for identification. t's it part of 
this B? 


THE COURT: It doesn't make any difference. 


to 
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Mark it together. Make it B-1. 

(Defendants' Exhibit B-] was marked for | 
identification.) 

MR. COUTURE: My objections are that it's not 
the best copy, it's a photocopy; there is no indication, 
though it's a letter addressed to Whitehall Mercantile 
Corporation, there had been no testimony or indication 
that it was ever received or accepted by that company. 

MR. RICH: In answer to that, your Honor, I 
just want to call your attention to the answers to written | 
interrogatories which were marked as Defendants’ 
Exhibit A, which said that -- on Page 11 to Page 12, 
that master tapes were pledged with Whitehall as collateral 
under a loan agreement dated March 2, 1953 by Siti 
Records, the corporation to whom plaintiff, which is 
Marion Rosette, had granted a license for mechanical 
reproductions of the subject musical compositions, said 
Junior Records defaulted on the loan, and the master tapes 
were taken by Whitehall under the aforesaid collateral 
loan iigreement. 

These tapes included a separate tape for each 


composition -- 


THE COURT: What are you reading from and what 


are you talking about? 
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MR. RICH: Well, there was just an objection 
made by Mr.Couture. 
THE COURT: For the record, I ruled. I let 
him talk because I don't like to stop the lawyers, and 
he has the right to tell me another objection. 
MR. RICH: I ask that we mark for identification, 
your Honor, the complaint answer and reply in the 
Supreme Court, New York County action of Fichler 
Corporation -- 
THE COURT: You don't have to ask me fer the 
right to mark something for identification. Just mark ei ae 
(Defendants' Exhibit J was marked for iden- 
tification.) 
Q Mrs. Rosette, do you recall the number of sonads 
that were in the Junior Records catalog as of April 21, 
1955, or about that time? 
A I think approximately 98. 
Q And did those songs include the songs which 
are the subject of this action? 
A Yes, they did. 
MR.RICH: Your Honor, at this time I ask that 
all the documents that had previously been marked for 
identification, the defendants' exhibits for identification! 


be marked in evidence. 
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bh 


THE COURT: You can't do it that way. You have 
to do it one by one. 


+ || Call my attention to each. 


or 


MR. RICH: Yes, sir. 
MR. COUTURE: Is Mrs. Rosette -- 
: THE COURT: Exhibit B has been ruled on. 
That's excluded. 

MR. RICH: And B-l. 

THE COURT: And B-l is excluded. 
Mn | MR. RICH: I ask that Exhibit C be received in 
evidence on the theory, your Honor, it's all part of a 


showing that Mr. Taback had receiveée the rights to have 


M these record pressed. 
15 THE COURT: On that basis, I will exclude it. 
16 MR. RICH: The same for Exhibit D. 
"7 THE COURT: Because of the surprise element 
| I indicated earlier. 
19 1 MR. RICH: The same for Exhibits D and E. 
20 MR. COUTURE: Should I make additional objections | 
21 I might have in the ordinary course to these? I don't 
"2 want to burden the record, but there are other objections 
23 | that if you had ruled these were acceptable under the 
| 
aA | amended answer, then I'd have other objections to some 
| 
2 i of this material. 
| 


SOUTHERN OIST ICT COURT REPORT ENE © eh Fy EK 


rh 


|| 


25 memch 


er OSs ssl OOOO eS GF OCS ae awww & ee 


23ha 
Rosette-cross 159 
THE COURT: State your objections. 


MR. COUTURE: On C, the letter from Rosette to 


Audio Matrix, it's not the best copy. It's a photocopy 


of a letter. Once again -- 


THE COURT: Are you objecting on the best 


evidence rule? 


MR. COUTURE: On this -- 
THE COURT: Because it's a photostat? 
MR. COUTURE: Yes, sir, for the record. 


MR. RICH: I ask that Exhibit D be marked in 


evidence for the same reason. 


evidence. 


evidence. 


THE COURT: Same ruling. 


MR. RICH: I ask that Exhibit E be marked in 


THE COURT: Same ruling. 


MR. RICH: I ask that Exhibit F be marked in 


THE COURT: Same ruling. 


MR. COUTURE: My objection to Exhibit F, your 


Honor, is that it purports to be a letter or agreement 


between Aaron Eichler and Stanley Natelson and there is 


no foundation for this. 


MR. RICH: Whitehall. 


THE COURT: Whitehall is Stanley Natelson. 


SOUTHERN DIS FICT COURT HP eon TE Ne eee oO" 


rm 


~ 


235a 
26 memch Rosette-cross 160 
RICH: I would also ask that Exhibit G 
be marked in evidence. 

THE COURT: What's the relevance of that? 

MR. RICH: This is the stipulation, your Honor, 
in the case of Eichler Record Corporation aqainst 
Junion Records, Marion Rosette, and others, under which 
Mrs. Rosette stipulated that Aaron Eichler had the rights 
to the various tapes that were acauired from Whitehall 
and these were the rights that we contend that Mr. 
Eichler gave to Mr. Taback, 

THE COURT: That's the issue you sought to raise 
by the supposed amended answer to the affirmative 
defense? 

MR. RICH: Yes, your Honor. 

THE COURT: TI will exclude it, 

MR. RICH: I also ask that Exhibit H be marked 
in evidence. 

THE COURT: That's received. 

(Defendants' Exhibit H for identification was 


received in evidence. ) 


MR. RICH: Exhibit I has been marked in evidence, 


your Honor. 
THE COURT: No, it's just for identification. 


It's a chart. you don't have to mark that in evidence. 
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2 || MR. RICH: And I ask that Exhibit J be marked 
| in evidence. 
4 || THE COURT: What's J? . 


4 MR. RICH: That's the complaint answer znd 
reply in Eichler. 

, THE COURT: What's the relevance of that? 

MR. RICH: The same as I indicated before. 
THE COURT: Excluded. 

Give me that again, complaint in what action? 
1 MR. RICH: It's a complaint, answer and repiy 
in the Supreme Court, New York County action, of 


Eichler Record Corporation, plaintiff, v. Junior Records, 


4 Inc., Marion Rosette, and others; and the stipulation 

15 of settlement was made in this action. 

16 THE COURT: Excluded on the same ruling. 

7 MR. RICH: I have no other questions. 

18 THE COURT: Do you have a verified answer there 
19 in Exhibit J? Let me see that. 

20 MR. RICH: I don't believe so, your Honor. ! 
21 THE COURT: Have you finished cross-examiantion? 
a MR. RICH: Yes, your Honor. 

a THE COURT: Any redirect? 

“A | MR. COUTURE: Yes, sir. 
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2 | REDIRECT EXAMINATION 

3 | BY MR. COUTURE: 

+ Q Mrs. Rosette, at the time that you were involved 
5) with Lincoln Records, Inc., and at the time you were 

6 


first recording, that is, for the very first time, the 


record sessions for the compositions that are the subject 


8 of this complaint, what was your role in the company? 

9 What did you do for Lincoln Records at that time? 

10 A I did all the creative work, words, music, 

1} script, dialogue, coaching the singers, interviewing 

12 artists for covers, cover designs, writing liner copy, 

Ig okaying the labels, preparing the couples for A ene B 

4 sides; all that took me an enormous amount of time 

15 after the recording sessions. 

16 Q Were you at the recording sessions? 

7 A Oh, yes. T had to okay everything -1d I 

ig | even edited them. 

19 | Q Was there work to be done at the recording | 

20 sessions before records were first released to the general : 

21 public? : 
| 

22 A If I didn't like something, we did them over 

43 | again at another recording session. If there were no flaws * 

“a | there were no tapes at that time. We were awfully 

i 


handicapped -- we include them again in another recording 
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session until they were perfect. 

Q Was there more to do with the record itself 
before it was sold? 

MR. COUTURE: I'm sorry. Strike that. 

Q Were there steps to be taken by the comnany or 
by you before you actually sold them to the public? 

A There were an enormous number of steps. The 
recording session was simply cutting the thing on a master 
tape, then there had to be master mothers and labels, 
coupling of the two sideg, interviewing cover artists, 
okaying the sketches that they brought whi-h sometimes 
took months, and siai making a common back liner for the 
whole catalog before the things were ready for sale, 
so, ostensibly, an enormous amount of time could elapse 
between the recording session and the actual placing on 
sale. 

(a) Would that vary from record to record, this 
amount of time? 

A Well, no, that process was standard. | 

@) Well, ger erally, then, could you estimate within 
some reasonable range hew long it would be from the date 
of the recording session before there was an actual sale 
to the public? 


A No, I couldn't, because some of the recording 
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29 memch Rosette-redirect 164 
sessions began as early as 1947 and continued as late 
as "51. We had a big vast and an orchestra. 

THE COURT: I don't think that's what you are 
being asked. You are asked, with respect to a particular 
composition, was there a general average of time between 
the recording session and, let us say, the time that 
the pressed record reached the distributor. 

THE WITNESS: Well, it would be hard to say, 
because they were reduced -- they were sold as a lot. They 
weren't sold individually. They were sold as a whole set, 
And it had to be when the catalog was complete. 

THE COURT: Between the time of the last recordina 
session and of the last composition that was included 
within the group, how long would it generally take? 

THE WITNESS: That would be subject to those 
delays, approximately for, I would say, at least around six 
months, I would say. Sometimes a little less. Dependina 
on how lucky we were with the cover artists and things of 
that sort, or the successive proofs of labels, and things 
like that. 

Q In your duties at Lincoln Records, did you ever 
handle the business end of it? Did you ceal with the 
distributors? 


A No, I didn't have anything to do with business. 
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Q Never? 
A Never. 
Q As your and your husband's involvement with 


Lincoln Records drew to a close, did you, yourself, 
retain any of the business records? 

A No, I never had anything to do with that. 

Q Do you have, or have you ever had, vourself 
Or in your apartment or soueplace where you miqht keep 
things, records that would indicate the dates on which 
the finished product was finally delivered to a dis- 
tributor or to the market? 

A No, I never had occasion, not unti2 my current 
company when my secretary brought some things from her 
office which were no longer useful to her. 

Q Did they include records, business records, 
that might indicate when the goods were actually shipped 
to distributors? 

A Only the current company, no previous company. 
I wouldn't have had any business records. 

Q We are talking about the original productions 


that would be Lincoln Records. 


A No, I wouldn't have anything of that kind. 
Q Did you have any of those records in 1966 or 
1965? 
@ 


| 
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A No, I didn't. 
I had a letter of thanks from a pressing order, 
4 think in '51, that I think I gave you, from Sy Leslie | 


who did our pressing in those days, but that wouldn't 


indicate when they went on sale. He was pressing them. 
They went on sale later, I imagine. I believe they went 
on sale late in ‘'5l. 

Q In the Mother Goose composition did you -- 

MR. COUTURE: Strike that. 

@) Was Pier International Corporation authorizec 
by you to obtain copyright registration of th2t song? 

A Sheet music only. It's on my original Lincoln 


list and they returned it to me. 


Q Explain whet you mean "for sheet music only,” 
please. 
A They weren't a record company. ‘They wanted | 


sheet music rights. I gave it to them. There was no 


conflict between that and my copyright. 


(@) Did you retain the right to make mechanical 
reproduction? 
A Always. Always. 


MR. COUTURE: Please mark this for identificatior. 


(Plaintiff's Exhibit No. 18 was marked for 


identification.) 
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Q Mrs. Rosette, I show you Plaintiff's Exhibit 18 
and ask you if that's your signature on the bottom and 


that of your husband. 


A Yes, it is. Yes. 

Q Do you recall executing this document? 

A Yes, I do 

Q Was this your -- was this the only agreement 


between Lincoln Records and Peer International? 
A That's the only one, yes. 

MR. COUTURE: I offer this in evidence, your 
Honor. 

MR. RICH: I have no objection. 

THE COURT: Received. 

(Plaintiff's Exhibit No. 18 for identification 
"as received in evidence.) 

MR. COUTURE: I would like to offer into 
evidence, your Honor, Plaintiff's Exhibits 6 and 7 marked 
for identification. 

THE COURT: You still have the gap here that 
there is no written assignment by Paull-Pioneer. I will 
have to exclude them. There is no change cf title. 

THE WITNESS: Your Honor, the document exists. 
Either I have it at home or ASCAP has op ee 


THE COURT: It's too late now. You shovld have 
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had it here. I explained that yesterday, that I can't 
take these documents in. They prove nothina unless they 


show change of title. / 


MR. COUTURE: I think it can be taken in evidence , 


and if, subject to my briefing the question -- 

THE COURT: No. I will exclude it subject to 
your briefing the question. In that sense I will exclude 
them now. If, at the conclusion, on the brief I determine 
that they are acmissible I will notify counsel and they 
will be admissible. We are trying it without a jury. 

But, at the moment, I will exclude them. 

THE WITNESS: They never had anything published 
by the sheet music rights. They never had anything to do 
with my original copyrights. 

MR. RICH: I move to strike that, your Honor. 

THE COURT: Strike it. 

MR. COUTURE: I have no further cuestions. 

MR. RICH: I have. 

RECROSS-EXAMINATION 
BY MR. RICH: 

Q Mrs. Rosette, I refer you to Exhibit 18 which is 
an agreement dated October 18, 1950, between Lincoln 
Records and Peer International Corporation, anc I ask you 


why if Peer International only had right with regard to 
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sheet music it was obligated to Pay you or pay Linceln, 
rather, 50 percent of all amounts received from licenses 
authorizing the manufacturer of parts of instruments 
serving to mechanically reproduce the work which is phono- 
graph records? 

MR. COUTURE: I object to that question, vour 
Honor. 

THE COURT: Overruled. 

A I don't understand that, inasmuch as thev wer> 


a publishing company and not a record company. 


Q You can't answer that question? 
A That's the only answer I have. 
Q Did Peer International come out with sheet 


music with regard to Mother Goose Party? 
A Only professional copies. They were never placed 


On sale. That's why I asked for it back. 


0 And when did it make those professional copies? 
A I think around 195l. 
Q The date cf tnis agreement was October 18, 1950, | 


Does that refresh your memory? 
A” 60s Yas. 

MR. COUTURE: I think the witness has answered. | 
A Around 1951. I thought I had broucht one with 


me. | 
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Q Do you have one with you? 
A No, I haven't. They neve: put it on sale. 


It was only professional copies, black-and-white 
professional copies. 
THE COURT: Which composition are we talking 
about now? 
THE WITNESS: Mother Goose Party. 
Q You were just referring to the business records 
of Junior Records and Lincoln Records. 
How long were the business records maintained 
by these companies? 
A How long were they maintained? I imacine as 
long as the company maintains its business records. I 
don't know. 
Q Do you have any idea? 
A No. 
THE COURT: You mean until what date? 
MR. RICH: For how long a period of time, yes. 
Q My first question is for how long a period of 
time, assuming there was a sale or sales of records in 
194, until what veriod of time would Lincoln or did Lincoln 
and Junior Records keep its business records showina such 
sales? 


A I would imagine for years and years, as long as 
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they were necessary. 


Q How many years, if you know? 

A I wouldn't know. 

Q When you say -- 

A Most likely until and after Junior Records 


succeeded Lincoln, as long as they were necessary. 
Q You say you were unable to locate the business 
records now. 
Until what period of time were thev in existence? 
MR. COUTURE: I think she said she doesn't know, | 
your Honor. 
THE COURT: Read that question back. 
(Record read) 
THE COURT: In existence? That's a hard auestion | 
to answer. Rephrase the question. 
MR. RICH: I will rephrase it. 
Q With regard to sales which may have taken place 
in 1949, 1950 and 1951, until what period of time aid 
Lincoln Records or Junior Records maintain its sales invoices 
concerning those sales in those years? 
THE COURT: Tf you know. 
A I don't know the date exactly. 
@) Were those business records discarded prior to 


the institution of this lawsuit? 
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2 | A I would imagine so. 7 
3 || Q Do you know? . 
2 4 || A I haven't -- 
5 THE COURT: That's a very vacue question. You 
6 | say "those business records." 
7 | Q Do you know whether the sales invoices of the 
8 compositions of records containing the compositions which , 
9 | are involved in this lawsuit were in existence at the 
10 } institution of this lawsuit, which was in about November 
ll of 1966? | 
12 A I imagine I might have some. 
13 You mean sales sheets? 
14 Q Any business records indicating sales, yes. 
1 | A Of Wonderland, Junior records? | 
16 | Q Yes. | 
17 ! A I imagine so. If not, I might be able to get | 
| 
18 | such things from some of the distributors. 
i} 
19 i Q Do you know? 
20 | A No, I don't know the dates. | 
21 | THE COURT: Anything else? 
22 MR. RICH: No, that's all, your Honor. 
23 | THE COURT: Anything else? 
| MR. COUTURE: Plaintiff rests. 
25 || THE COURT: Plaintiff rests. 
1] | 
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2 | You may step down, Mrs. Rosette. : 
3 | We will take a short recess, five-minute 

4 || recess. | 
5 (Witness excused) 

6 (Recess) 


( (In open court) 


8 THE COURT: Defendants' case. 

9 MR. RICH: Yes, your Honor. 

10 Before I present defendants' case, I have certain 

ll motions, if I may. 

12 THE COURT: Yes. 

13 MR. RICH: Your Honor, first, at the end of 

14 olaintiff's case, I move -- 

15 THE COURT: You had better co.re closer because 

16 the acoustics aren't clear. Speak more distinctly, too. 

17 MR. RICH: I move that the entire complaint 

18 | against the defendants be dismissed on the qround that 3 

19 || the plaintiff has not shown that any of the defendants 

20 pressed or manufactured phonographic records containing 
| | 

21 | any of the musical compositions of the plaintiff, 2nd 

2 1 that the plaintiff has not shown any infringement of ! 

23 any of her copyrights by any of the defendants in this 

24 ! action. 

25 | THE COURT: I will hear you on that one. 
| | 
| 
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2 || MR. COUTURE: Your Honor, the defendant has -- 
3 | mlaintiff has testified that she has listened to the 
4 | phonograph records. 
5 | THE COURT: What? 
. MR. COUTURE: Plaintiff has testified that she 
7 has listened to the photograph records, compared them 
° with her own composition, and found them to be infringing. 
, THE COURT: How do you connect them with these 
10 defendants? How do you prove that they are the ones that 
11 pressed it any more than I pressed it? 
2 MR. COUTURE: We have in evidence -- 1 had 
13 expected -- we have in evidence the correspondence between 
4 me and the defendant, which they responded that they -- 
15 it would be the letter from Rainbo records, Mr. Brown, 
16 stating that they no longer are pressing thet line, that 
7 | they stopped two years ago. 
8 | THE COURT: What is that exhibit number? | 
9 | MR. COUTURE: The corresnondence is Exhibits 14, | 
20 | 15 and 16. 
21 ! THE COURT: Let me see those. 
22 } Well, I think Exhibit 15 is an admission that 
3 Says we would like to see your contract reqardin- the works | 
| you refer to inasmuch as we have a "hold harmless" | 
25. | agreement when we purchased the entire cataloc. That's 
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? 
true, that doesn't prove that they actually pressed the 
records, but it seems to me an admission that they had 
the right to do so. 

MR. COUTURE: That places the burden on the 
defendant to go forward. 

THE COURT: I think it does. 

MR. RICH: If I may comment on this. 

First of all, it advises that Carousel and 
Playtime had been inactive for two years. It doesn't say 
when any of these records were manufactured or sold. 
They may have been sold quite a period of time before 
that. So there is nothing in that first paragraph which 
would show at all that any of these records -- that 
Rainbo Records, you see, had anything to do with any of 
these phonograph records at that particular point of time. 

THE COURT: It's referred to as the Playtime 
line, so if you don't own the line you wouldn't refer to 
it as that. 

MR. RICH: This refers to a line that has been 
inactive for a period of time. 

THE COURT: Whose line? Whose line? 

MR. RICH: I don't know. I can't comment on 
what line, your Honor, because this doesn't say. This 


doesn't say if it's the Carousel and Playtime line or -- 
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THE COURT: Make it short. I will reserve 
decision on this motion. You can brief it. 

Have you any other motions? 

MR. RICH: Yes, I do, your Honor. 

I also ask the Court to permit us to amend the 
complaint to add on a cause of action based upon facts 
we learned here at the time of trial for the first time 
and the defense is one of laches. 

The plaintiff yesterday testified that she 
first purchased the alleged infringing phonograph record 
albums in 1962 cr some of the albums, in 1962. 

This morning, she testified that she purchased 
them in 1963, and that she didn't go forward and sat on 
her rights for more than three years, because she couldn't | 
get jurisdiction over the defendants in New York. 

In that period of time, many things have happened. 
One, information and records and testimony and witnesses 
which would have been available to the defendants in this 
action have all been lost to the defendants. 

Mr. Taback, who we discussed earlier, and has | 
Leen mentioned, had died. Mr. Eichler is nowhere around. 
Nobody knew about the Whitehall situation, which was an 
absolute, complete! defense to this action. 


All of these things could have been raised, all 
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of the witnesses would have been available, all the 
testimony and evidence would have been available for the 
Court had this lawsuit been brought expeditiously. 

As I say, plaintiff knew about her iiqhts and 
she waited for more than three years, even beyond the 
statutory period of time. 

THE COURT: Which of the three years are you 
speaking of? 

MR. RICH: The lawsuit was begun, your Honor, 
I believe, sometime in November of 1966. The plaintiff | 
testified that she knew about these sales and had purchased | 
at least some of the albums -- yesterday she testified 
in 1962, today she changed that to sometime in 1°63. 

In any event, that's more than three years later. 
She sat on her rights for more than three years. 

And all of this, a complete defense, was lost 
to the defendants because -- 

THE COURT: You are not pleading statute of 
limitations. 

MR. RICH: I am talking about lackes. 

THE COURT: Statute of limitations runs only from 
the date of the last infringement; is that correct? 

I will reserve decision on that. 


MR. RICH: Also, your Honor, I move to dismis.: 
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- causes of action from 18 and 19 and 25 through 40 on 


3 || the ground that plaintiff has admitted that phonograph 


rr records were released for qeneral sale to the public 


long prior to that time, and prior to the time that 


6 copyrights had been obtained. 
7 THE COURT: I will reserve decision on that. 
8 | MR. RICH: I also move to dismiss the 41 cause 
9 of action,which is the Mother Goose Party record, on 
10 | the cround that plaintiff has not shown any reassignment 
tl | to her from Lincoln Records. 
12 Your Honor will recall that Lincoln Records 
13 hac received a composition from another company. 
4) THE COURT: I will reserve decision. 
1s | MR. RICH: I also move to dismiss the 42 cause 
16 \ of action which concerned Katie the Kangaroo, on the 
17 f ground that there was no instrument in writing showing that 
18 there had been an assignment with regard to that composition 

| 
aoe eS 
20 THE COURT: I will reserve decision. 
21 || MR. RICH: I also move that in the event anv 
a infringement is found, that there be no damages awarded 
23 i for any alleged infringement that occurred prior to 

| January 25, 1961 with regard to those compositions in 
25 which a notice of use was filed on that day, and that no 
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damages be found with regard to the period of time prior 
to any of the notice of uses. 

THE COURT: I don't understand your motion. 

Are you talking about damages or are you talkina 
about statutory, compulsory statutory license fee? 

MR. RICH: I am talking about dameges, your 
Honor. 

THE COURT: You concede that damages may be 
given? 

MR. RICH: No. I said that in the event -- 

THE COURT: In the event that I find that there 
was infringement after the filing of the statutory copyright 
an? notice of use, I can give damaces? 

MR. RICH: hv, your Honor. My motion is two 
parts: 

One is that the filing of a notice of use after 
phonograph records were released to the general public, 
completely wipes out any cause of action that plaintiff 
may have with regard to those compositions. 

In the alternative, I ask -- 

THE COURT: That's a little confusing, that 
motion. You must have a better mction than that. 

MR. RICH: Perhaps I had hetter read it. 


First, this may be repetitious --- 
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THE COURT: Make your own motion in your own 


wav. I won't comment. 


MR. RICH: Perhaps I didn't word it very properly. 


By virtue of plaintiff's failure to file 
with the Register of Copyrights a notice of use of the 
compositions for mechanical reproduction, until after the 
compositions had been previously licensed to other 
record companies and the recordsimd been sold pursuant to 
the: licenses,the plaintiff is harred from bringing an 
infringement proceeding for violation of these copyrights. 

THE COURT: I will reserve decision. 

MR. RICH: And, in any event, your Honor, that 
if the Court finds any infringement,which I submit 
that it should not, that no damages would be awarded 
prior to the time that there was any alleged infringement 
prior to the time of the notice of use beino filed. 

THE COURT: I will reserve on that motion. 

Does defendant wish to go forward? 

“RR. RICH: Yea’. oir. 


THE COURT: Go ahead. 
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G. 


BROWN, a cefendant, 


34 being first duly sworn, testified as follows: 


D1LRECT EXAMINATION 


BY MR. RICH: 


Brown, are you one of the defendants in 


8 A Yes. | 
9 Q And are you also associated with the deferdant 
10 


Rainbo Retord Manufacturing Corporation? 


ll | A Yes. 

12 THE COURT: Rainbo Record what? 
13 || MR. RICH: Rainbo Record Manufacturing | 
14 |; Corporation. 

15 Q Are you an officer of that company? 
16 A Yes. 

17 QO And for how long a pericd of time have you 
18 | been associated with that defendant? 

19 | A Since its inception. 
0 | Q When was that, sir? 

21 | A 1946. 

22 Q Could you tell the Court the netnre of the 

2 | business of Rainbo Record Manufacturing Corporation? 

24 | A It's a custom record manufactur‘ -c pressing | 
25 | plant. : 
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Q Could you explain what that is? 
A It's a plant wherein we receive metal components 


to reproduce phonograph records in a mass way. 
Q Mr. Brown, were you ever in partnershin with 
Harold E. Markowitz, who was also named as a defendant 


in this lawsuit, doing business as Rainbo Records? 


A Yes. 

9 What was the nature of the business of that 
partnership? 

A We used to manufacture what they called home 


recording disks. They were a blank coated, either paper- 
coated or metal-coated blank disk, upon which you recorded | 
instantaneous messages. 

Q Is that the same thing, pressing records 
as Rainbo Manufacturing calls pressing records? 

A No, it's quite different. | 

9 Did Rainbo Records, the partnership with you end 
Mr. Markowitz, ever press records? 

A Not -- 

Q I am talking about vinvl records of the kind that | 
we have here. 

A No. 

Q Did there come a time when Rainbo PRecords, the 


partnership,terminated? 
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A Yes. 
Q It was dissolved? 
i| A Yes. 
Q Could you tell the Court when that was? 
A In 1949. 


THE COURT: What happened then, the partnershin 
was dissolved? 
MR. RICH: Yes. 
@) Did Mr. Markowitz remain associated or become 
associated with Rainbow Record Manufacturing Corporation 


at the time of the dissolution of the partnership? 


A Yes 
a) And for how long a time wes he associated? 


THE COURT: How do you spell his name? 
MR. RICH: M-a-r-k-O0O-w-i-t-z. 
A For a very brief period. 
(@) And do you recall approximately when he cerminated 
his relationship with the corporation? 


A In 1950, I believe. 


] 9 Did you know a man named Sidney Tahack? 

| 

| A Yes, I did. 

| Q Were you ever associated in any company with Mr. 
Taback? 

| A Yes. There was the beginning o% a company. 
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THE COURT: A what? 


THE WITNESS: A beginning of a company. 


Q What was the name of that company? 
A Lyric Records. 

Q When was that company formed? 

A In 1960. 


THE COURT: Was that a corporation? 
THE WITNESS: It was to be a partnership. 
THE COURT: A partnershin? You and Taback were 


partners? 


THE WITNESS: Yes, that was part of *he par«ner- 


ship. 
0 Could you tell the Court the other partners? 
A Selig Smith. 
Q So the partnership consisted of those three 


persons, you, Mr.Taback and Mr. Smith. 
What was to be the nature of the business of 


Lyric Records? 


A The production and sale of phonogranh records. 

Q Could you tell the Court what happened to the 
partnership? 

A Well, almost, I would say, within thirty or so 


days after the agreement to become partners, there was 


an aqreement to dissolve, and the partnership then cissolved. | 


SOUTHERN GCIETHICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


| 259a 


1 | 51 memch Brown-direct 185 | 

- | @) Were there any papers, if you know, filed which 

3 | refer to this partnership being organized? 

4 || A Yes. At the time of the inception, thincs were 

5 put into motion and subseouently papers were filed. 

. Q And how long after the partnership was formad 

. | did the partnership cease as a partnership? 

8 A You mean as an actual working pertnership? 

9 2) Yes. 

10 A T would say in about thirty or so days, thirty, 

il forty-five days. 

12 | @) After the three of you ceased beinc vartners 

13 of Lyric Records, did anyone continue to une tho name 

14 Lyric Records? 

IS | A Mr. Taback continued to use the name tvric Records. 

16 MR. COUTURE: Excuse me. I didn't hear the 

17 answer. 

18 | THE WITNESS: Mr. Taback continued to use the | 
| 

19 | name of Lyric Records. | 

20 | Q After the time of that thirty-day period of time | 

21 } that you referred to, were you associated ir any way with 

22 ! Lyric Records, from a financial standnoi) c? 

23 | TEE COURT: With what? 

2A | MR. RICH: After tnat thirty days. 

25 | THE COURT: With what? With whom? 
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MP. RICH: With Lyric Records. 


A No, we no longer had any financial association. 
9) Did any of the defendants in this lawsuit have 


any association with Lyric Records after thot thirty-day 
pericd after Lyric was formed? 
A No. 


2 Did there come a time when there was a formal 


dissolution of the partnership? 


uN Yes. 

Q Do you recall when that was? 

A Yes. In February of '63;: 1963. 

9 Do you know why a formal dissolution took nlacc 


at *hat time? 


A Yes. Selig Smith was advised of this existing 


(tr 
& 
iw) 
P) 
A 
O 
Ss 
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fu 
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» 
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i 
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partnershin and he immediately had i 
Q I show you an item from a newsnaner which refers 
to a certificate of discontinuance of use and/or 
abandonment of fictitious name of Lyric Records, and ask 
you if this item was taken from a newspaper which published 
the dissolution. 
A Yes; i te. 
MR. RICH: I ask that this be marked in evidence. 
(Defendants' Exhibit K was marked for icentifi- 


cation.) 
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| 
a 4 MR. COUTURE: No objection. 
3 | (Defendants' Exhibit K for identification was 
| 
4 received in evidence.) 
5 (a) On the certificate I note that there is an address 
. . ! 
6 4335 West 147th Street, Lawndale, California. 
7 At the time in 1960 when the partnership was 
8 formed, whose address was that? 
9 A That was the address of Rainbo Record Company. 
10 Q After the partnership stopped being a partnership, 
ll which, as you testified, was thirty days after it was 
12 formed, cid Lyric Records use the address or did it have 
13 a place of business at 4335 West 147th Street in Lawndale? 
14 A No. 
15 9) Did Lyric Records have an office or a place of 
16 business at 4335 West 147th Street after that thirty-dav 
17 period of time after the vartnership was formed in 1°60 
18 to any time thereafter? 
| 
19 | A No. 
20 9 Do vou recall where Mr. Taback conducted 
| ° ° 
21 | business, what his address was? ! 
1} 
| . 
22 ] A }540 West Pico Boulevard, Los Anaeles 
| ! 
23 I @) Do you know if Lyric Records also naintained 
| aa 
2A another mailing address? 
25 || A Yes, they had a post office hox in Lawndalc. 
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(a) Did -rou ever receive anv money or profits from 


Tvric Records? 

A No. 

THE COURT: Which are you talking about now, the 
partnership? 

MR. RICH: Yes. 

THE COURTY The successor? 

MR. RICH: Fither. 

Q Either the partnership or the successor that 
was onerated by Mr. Taback? 

A No. No. 

Q Mr. Brown, I show you what has beer previously 
marked as Exhibit 14, which is a letter from Mr. Couture 
to Playtime which contains a number of sonas which were 
allegedly written by the plaintiff in this action, Mrs. 
Rosette, and I ask you if you ever claimed to have an 
interest in any of the compositions written or adapted 
by Mrs. Rosette. 

THE COURT: What was that? 

MR. RICH: Any kind of an interest in any of 
the masters, mothers, stampers, or tapes of those comno- 
sitions written by Mr. Rosette. 

a) I am not referring tu compositions vhich may have 


the same titles. 
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THE COURT: Does that qo for the matrixes, the 
mothers and so on? What about the richts of the comnositionsP 
You didn't ask him that. 

@) Did you or Rainbo ever have or claim to have any 
rights in the compositions themselves? 

No. 

@) And I am talking about the compositions allegedlv 


written by Mrs. Rosette. 


A No. 
Q mxcept for that thirty-day period of time that 


you said that the partnership was actually in existence, 
did you ever have any business interests with Mr. Taback, 
aside from the fact that Rainbo was a presser? 
i\ No. 
THE COURT: What does that mean, "aside fron the 
fact"? 
MR. RICH: Aside from the fact that Rainbo nav 
have received a fee for pressing records for Mr. Taback | 
THE COURT: You had better make it more precise. 
A Would you mind rephrasing the ques*ion, please? 
9) Yes. 
Fxcept for that thirty-day period of time that | 


you were associated with Mr. Taback in the partnershio, 
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tr 


did you have any business interests with Mr. Taback aside 


3 || from the fee that Rainbo Records received from pressing 
4 || records for Mr. Taback? 
5 | 
A No. 4 
6 | THE COURT: No, that's not a cood question: too 
| 
7 


many "aside from his" in there. 


8 When Rainbo Records was a vartnershin and ™rback 
Sy mieiies ; ; ne 
was in it, did you have anythine whatever to do with anv 
| | 
10 of those compositions that were listed in that letter, 
ll | Exhibit 14? 
. 
l2 THE WITNESS: No. 
| 3 | TE COURT: After Taback left and bacam- 
14 Liberty -- after he left, what happened to Rainbo Peocrds, 
15 || or did he stay in it until when? 
16 | MR. RICH: I’m sorrv, your Honor. Mr. Tabsek -- 
wv | THE COURT: Let him answer, not you. 
18 | THE WITNESS: Taback was never rart of Rairbo 
19 | Records. 
\| 
H} 
2 | THE COURT: Never part of Rainbo ecords? 
21 | THE WITNESS: No. 
| ! 
2 | THE COURT: Th t's what confuses me about the | 
2 i question. 
| MR. RICH: All I meant before wes that Rainbo 
25 continued to press records for Mr.Taback. | 
| 
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2 | THE COURT: What does Taback have to do with i*? 
3 vou have the whole thing confused now. 

4 || 0 When you pressed records, when Rainho Records 


pressed records for Mr. Taback, for whon die it press 


6 
/ these records? 
y THE COURT: You are doing it again. We haven't 
8 a ‘ , ; 
heard a word vet about Mr. Taback and pressing or anything, 
9 ; , 
and vou start in when he did -- 
10 M PTC - ' 
MR. RICH: I'm sorry. 
ll Q Did Rainbo Records Manufacturing Corporation ever 
12 oress records for Mr. Taback? 
13 A Yes, we aid. 
14 Q Whenever Rainbo Records received pressine orders 
IS | from Mr. Taback -- 
i THE COURT: Wait a minute. Take it slowly. 
“ | 
Vi They pressed it for Mr. Taback undar what name? 
18 MR. RICH: That wasn't my question. 
19 | THL COURT: That wasn't your question. 
20 || THE Y : 3 | 
THE WITNESS: Lyric Records. 
21 | THE COURT: Pressed for Taback as Lyric Records. 
22 | | 
| Was that a trade name or what, do you know? 
\| 
‘ | ’ 
23 THE WILNESS: That was his company name. | 
! 
2A i} m 7 2ATIDG . 
| THE COUNT: Company name. 
| | 
1 . 
2 || When did you start doing that? 
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THE WITNFSS: 


THE COURT: 
THE 
of the 


part year. 


THE COURT: 
MR. RICH: 
THE 
THE COURT: 
Q I 
I ask you if these 
to. 
A Yes, they 
MR. RICH: 
some of the records 
THE COURT: 
What date 


for Lyric? 


THE WITNESS: 


THE COURT: 


THE WITNESS: 


have been 


THE COURT: 


And how lonaq? 


had? 


WITNESS: 


WITNESS: 


show you certain invoices 


are the records 


within the month of 


Fe ~~ 78 = . ae __ 


3rown-direct 
In 1960. 
Do you know what time of year? 


I think it was earlv to middle 


Do you have any records to show it? 


Yes, we do, your Honor. 


Yes. 


All right. Let's aqet the records. 


of Rainbo Records. 


that you are referring 


are. 


Your Honor, these invoices refer to 


that are involved in this action ane -- 


Ask a specific question. 
in 1960 did you start vressing records 
The billing date was June 30, 1960. 
Does it say when you did the i0%? 

Well, I woule imagine it would 
June. 

Within the month. 
last invoice that 


What is the you 
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THE WITNESS: Of anything we pressed for him, 


not necessarily pertaining to -- 


<=] 


10 


THE COURT: Yes. In the first place, anything 
you pressed for him. \ 
THE WITNESS: The last date we had was -- 
MR, RECH: 
in chronological order. 
THE WITNESS: -- September 29, 1962. 
THR Cour?: And that was not one of the Roset’. 
compositions; right? 
THE WITNESS: That's correct. 


THE COURT: What is the last date, if you have 
one, of a composition that was included in Exhibit 14, 
that letter that was sent to you? 


HS WITNESS: 


1960. 
THE COURT: 1960? 
THE WITNESS: Yes. 
Q With reqard to the records that Rainbo Record 
Manufacturing Cor, *tion -- and from now on T am just 


qoing to be referring to that entity as RNainho Records, 
‘ry, Brown -- when Raiphos “ecerds presse? records for 
Mr. Taback or Lyric Records, who would supply the motal 


parts, mothers and stampers to make the records? 
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A Mr. Taback would supply all the necessary 
enamvonents including the labels, if I might add, the 
jackets or whatever was necessary to complete the order. 

(@) And after records were pressed for Mr. Tahack, 
what would happen, or what did happen to the metal parts, 
mothers, stampers? 

uN He woulda retreat them almost upon completion of 
the orders. 

(9) What would Rainbo Records co or what did it do 
with the records pressed for Mr. Taback or Lyric? 

A Well, sometimes we would, what they eal), drop- 
ship, ship upon the instruction of the customer: other 
times he would pick up the records and tak7 them out of 
the vlant. 

(a) Nid Rainbo Records also press records for 
other customers? 

A. Oh, yes. 

Q Did it also press records for other custemevs 
that had a children's line? 

A Oh, yes, quite a few. 

Q Do you know whether or not Mr .Taback used record 


pressers other than Rainbo Records? 


A Oh, ves, he used quite a number of record presser 


(@) Did Rainbo Records also own rights to anv 
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~hildren's material? 
A Yes. 

Yes, we have a very extensive cataloq. Our 
entire catalog consists of possible three or ‘our hundred 
children's tunes. 

Q Are any of the titles of the tunes in the 
catalog of Rainbo Records the same titles as are contained 
in this May 17, 1966 letter from Mr. Couture, previously 


marked as Dxhibit 14? 


S 


Yes. I had looked this over before, and I 
would say that more than two-thirds of the titles listea 
here are titles that we have in our catalod. 
@) And the catalog you just referrec to is owned 
by whom? 
A Rainbo Records. 
THE COURT: Who owns Rainbo now? 
THE WITNESS: Well, the entire stock is owned by 
my wife and I. 
@) Did Mr. Taback release any of the songs to which 


Rainbo Records had title, on either Carousel or Plavtime 


label? 
A Yes. 
THE COURT: I don't follow that involved question. 
9) What labels, record labels, did Lyric Records use? 
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A They used -- the ones we were familiar with 

wore Carousel, Playtime, RKO, Counterpoint, Esoteric, and 
others. 

THE COURT: Let me get something here. 

You say you have two-thirds of the compositions 
which are in Exhibit 14 in your present catalog. 

THE WITNESS: The titles of. 


MR. RICH: The titles, not the connositions. 


THE COURT: Are any of those titles of ermnositions'! 


that appear in Exhibit 14 as authored by Mrs. Rosetta? 
THE WITNESS: What is it? I don't know what 
the exhibit number is. 
THE COURT: That's that letter that we showed 
you. 


THE WITNESS: Are any of those listed in their 


THE COURT: You have the similarity of titles 
between the titles in that letter and the titles in your 
catelog. 

THE WITNFSS: That's right. 

TIF COURT: That goes for titles. 

Where did you get the compositions that go with 
the titles in your catalog? 

THE WITNESS: We have purchased them, oh, I'd 


say, over a period of fifteen years, or eighteen years. 
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We owned the titles to the Hollywood Record Cuild, the 
Record Guild of America; we had a cataloq from the Sons of 
the Pioneers, and we recorded quite a few of our own \kidév 
records. 

THE COURT: But, taking a look at these titles -- 
take any one of them just at random where you have a similar 
title -- 

THE WITNESS: I can run throuqh them, if you like. 

TIIF COURT: Run though them. 

4 

-- tell me where did you get the comnosition that 
goes with the title? 

THM WITNESS: These came out of our own cataloc. 
The names I mention come out of our own catalog. 

MR. RICH: Your Honor, so there is no misunder- 
standing, there is no claim by Mr. Brown that any of *he 
songs in his catalog are Mrs. Rosette's compositions. 

THE COURT: I am tryine to find that out. 

What do you claim; he is denying it? 

MR. RICH: Yes. I saw we deny it. We don’t 
claim that. 

THE COURT: Leave him alone. He does better by 

mself. 

Where did you get the music and the words for 
each of the ones that are identical in title? 


{ 
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2 | THE WITNESS: They had been nurchased bh: Rainbo | c 
3 Records over a period of ycars for use in promotions and | 
» 4 | they are in our possession and are used as sales aids for 

5 our customers or for ourselves, and I can read the 
6 following -- | 
7 | THE COURT: I want to find out further, do vou | 
8 } have the copyricht for the titles that vou sav you have 
4 in your catalog? 
10 | THE WITNESS: We have assianments from the ‘loll vwood 

| ! 
11 Record Guild; we have assicuments from the Record Guild of 
12 | America. Almost atl that material ic in public domain. 2 
13 | We have assicnments from a series of western records that 

i] 
14 were released by Jimmy -- I couldn't remember it, I iust : 
to rad it -- Jimmy Scribner Radio Show. We have .1l the | 
16 copyrights and assignments on that; there were about sixty, | L 
7 | eighty titles in that. We have an outrigh* »nurchase | 
18 of material and assignments from the Hollywood Kk cord 
19 | Guild, and we have a number of material that we recorded | 
20 ourselves that w2 never bothered copyrighting because they | 
21 ! were children's materi-1l. } 
“ | THE COURT: But in those cases where you had an 

\\ 
23 assignment of copyright, have you had some assignments of 
4 copyright or just licenses? | 
25 THE WITH 5 Just licenses to use ‘he material. ‘ 
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THE COURT: Was there any represent-tion as to 
the authorship of the compositions in those navers that 
you received? 
THE WITNESS: In the Jimmy Scribner there vas 


>» 


with reference to some arrancements, but in the other 


material, they were just either outriqht purchased or assianed 


| 


for complete and total use. 
THE COURT: You don't know who the author is; 
is that right? 
THE WITNESS: In may cases. 
THE COURT: In the titles in your catalog? 
THE WITNESS: Yes, we do not know. 
a) Of the songs in your cataloq, Mr. Brown, ar? 
any of those songs songs written or adapted by Mrs. Rosette? 
A No, they are not. 
THE COURT: How would he know if he doesn't know? 
He just answered my question he doesn't know who the 


authors are. How does he know they aren't? 


9? Are you familiar with Mrs. Rosette's compos: tions? 
A Yes. 
Q Are you familiar with the songs in the Rainho 


Record catalog? 
A Yes. 


9 Are the compositions in the Rainbo Record catalog 
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tr 


the same-sounding compositions as Mrs. Rosette's 


3 || eamnositions? | 
. 4 | A Would you mind rephrasing that? | 
ane ‘ 
of 9) In other words, are they the same arranagenents -- , 
* | THE COURT: No, wait a minute. 
Pt Q -- same arrangements made from the same tapes? 
| 
8 THE COURT: Start with a preliminary question. 
9 | Have you heard any records cf comnositions hy 
10 | Mrs. Rosette? 
"| THE WITNESS: Yes. 
| 
12 ! TI COURT: Which records did you hear? 
| 
| 
13 | TIE WITNESS: Most of the cataloc. 
14 f THE COURT: Whose catalog? 
| THE WITNESS: Most of Rosettce's catalog. 
16 1 THE COURT: Where did you get that catalog? 
1 
7 THD WITNESS: I picked up some records just prior 
18 | to coming down. TI managed to pick up tiree or four of / 
19 | her records. 
0 | THE COURT: Three or four onlv? 
| l 
21 | THE WITNESS: Well, that contained about, I would 
| | 
| ; 
22 | say, thirty or forty of her songs, and I can identify the 
| 
| 
os kind of signature, as we cail it, or identification o- quality 
”¢ || that she had that were totally different from any of the 
25 material we had. 
| 
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THE COURT: Do you have those records here? 


THE WITNESS: I have -- we didn't take them. 


> 


MR. RICH: We had them here yesterday, your 
Nonor. I had the long-playing album of Junior Records hare 
which contains many compositions. 

THE WITNESS: Treasury Record. 

MR. RICH: Treasury Records, which is the Junior 
catalog. I have that back in the office. 

THE COURT: Well, the point is, I thought if vou 
b them and played them for Mrs. Rosette, sh2 misht 
concede that they are not hers, and that will solve a lot 
of problems, or she miqht say they are, I don't krow. 

MR. RICH: I think you misuncerstood me. The 
phonograph record that I have back in my office is Mrs. 
Rosette's phonograph -- a phonograph record containince her 
songs. 

THE COURT: If she sees the records she will know 
which comnositions they are, and then where are your records 
that have the same titles? 

MR. ULICHS I believe that in the testimony 
Mrs. Rosette indicated that some of the titles that are 
contained on the Playtime and Carousel Records may he 


Similar to hers but are not hers, and therefore she has 


identified, in a kind of reverse way,that records contained 
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in Carousel and Playtime do not belong te hor. 

THE COURT: She has said that thev do belone 
to her, but t the title was somewhat cheanacd. But 
then, when she listened te the composition, -s T underetaga 
it, it was her composition. 

MR. RICH: For example, I asked svecifically 
about one record that was marked in evidence which may 
have contained --- I don't know -- 

THE WYTNESS: I recall -- 

MR. RICH: Right here. I think it was A Mother 
Goose Party, I think -- 


THE COURT: Mother Goose forcet ahout. That's 


MR. RICH: Not the song, the name of «he album. 

THE COURT: I understand. Mother Coose Party 
is quite separate because it was a later addition to the 
whole thing. We are talking about the earlic~ bunch of 
sonqs that she made. 

MR. RIC!I*: I am not talkina about the sona, 
Mother Goose, which was the subject cf a qnod deal. of 
examination this morning. Each record has a Giffeorent 
title. There is A Mother Goose Party, Alice in Woncerland, 


Sleepy Time Songs, and so on. 


I believe I asked about the sonags written or 
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of . 
“ || adanted by Mrs. Rosette to which she has copyrichts 
: 3 || contained in this album. This album contains perhaps 
| 
4 || fifteen or twenty songs, and she said that the only songs 
, 5 that she had in here of hers were two. 
6 Now, what the Court will take notice of, and 
: I think Mrs. Rosette had testified, that there are many 
8 ; : : 
titles of these children's songs that are in the public 
9 | ; | 
| domain, that are owned by veople.that have been around 
10 and published and put into records by maybe fifty, one 
ll hundred, two hundred record companies. 
| 
12 Mrs. Rosette is only makine claim with reqard 
13 ! to thoss songs with the same titles that she adapted. 
| 
14 } In other words, there are numerous Oats, Peas, Beans and 
i | 
1S || Barley Grow. | 
| 
< 16 THE COURT: She claims she created an adantation 
Hl l 
7 || of certain songs. 
| 
i : - ; 
18 1 Now, the question is, the songs first that were 
! 
| 
19 || in Carousel and Playtime are put to one side. 
| : 
20 i! The new development now tha. the witness savs 
21 | that he owns the Rainho Records and that Rainbo Records 21s0, | 
‘ oe | aside from being a presser, is a prodnenr of records. 
23 MR. RICH: Not a producer. 
2A || THE WITNESS: Not a producer cf records. | 
2 || TU COURT: Just a presser? | | 
\ | | 
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I ! 
2 | THE WITNESS: Just a presser. 
s | THE COURT: What do you mean by your catcloc, 
| 
4 | elien? 
5 THD WITNESS: Well, our cataltoo is -- I would 
| 
6 like to explain something. 
- Prior to going into the reeular pressing businese 
| 
| 
e | we developed a means of -- I don't know if this is relevant 
| 
9 | or not. 
mn 7 | 
10 i THE COURT: It's relevant. e 
ll | THE WITNESS: We developed a means of makina a 
| . . . 
12 || thin plastic rerord or a paner-coated plastic record, 
Hi F 
13 | upon which was photocravhic material or nrinting material, 
| 
14 | and over which you could press a record, and ve, in the 
16 | middle fifties, we developed this process and, for example, 
16 we made ahout ten to thirty million of these box-ton 
| 
i 
17 || records for Wheaties in which we had to use 2 lot of 
) || 
18 children's material. 
i 
19 || It was during that time that we heeaa to acquire 
| 
: ; . 
2 | =‘this kind of music, and then, subsequent to that and 
| | 
21 || after that, we had many department store promotions and 
\ 
2 || birthday vromotions, with products that involved er | 
| | 
; “3 included the little plastic or a picture record, and ther -- | 
: 
; vA THE COURT: Do you say thet your cnxtalog, the 
; 
5 | 
f, : : . 
25 | Rainbo catalog, does nou have any 45s or 785 in it? Is 
' 
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- that what you are indicating? 
3 || THRE WITNESS: Well, generally speakina, the 
4 || 45 and the 7% is only the speed uron which vou record any 
5 qiven amount of music. 
6 THE COURT: Let's say 77-inch ‘recorc. 
7 TI WITNDSS: We do act produce any records, 
. your Honor. | 
9 THE COURT: What is the cataloq for? What do 
10 you buy from your catalog? 
ul i THE WITNESS: Initially, if I may make this 
12 statement, we have furnished material to peonle in the record 
y 
13 business who are producing kiddy records. ‘“e let them 
4 use our material so we could have the pressing. It 
15 } might be the difference of competition where we normally 
6 | would not get a customer ex 2pt for the fact that we 
7 had material, that we sav, “Hey, you can use this moterjal,” | 
| | 
i8 | and with Taback, initially, how we met, the first five | 
| 
19 || Playtime records -hat he had consisted solelv of our l 
3 20 | material. Plavtime Nos. 101 throuch 105 was *otally our 
° 1 | material. 
ae | THE COURT: No, are you saying that none cf this | 
| ; 
23 | material whicn you sort of make available to producers, in | 
%” | order to cet the pressing business, are compositions by | 
25 Mrs. Rosette? | 
| | 


{1 SOUTHERN DIST: tICT COURT REPOPTERS, U.S. COURTHOUSE 
| FOLEY SQUARE, NEW YORK, 4.¥. CO 7-4580 
‘ 


a a ou What wae wanr hidchaect numhey?g 


72 memech Brown-direct 206 


THE WITNESS: That is correct. 


3 } THE COURT: And how do you know that? 

an | THE WITNESS: Well, I know it identification, 
5 and I know it from where we received these records, and 

6 


after having listened to these records I am nositive 


that none of her material is auy part of ovr catalod. 


6 MR. RICH: Your Honor, so that there is no 
a! confusion, Mrs. Rosette's :‘opyrights don't gqiv> her the 
10 rights, say, in every recording of a Pinocchio, or -- | 
| THE COURT: Of course not. 
X 12 | MR. RICH: It's only her arrangement she /s 
13 claiming here. | 
4 | THE COURT: I call them compositions. We all | 
15 | know what that means. 
16 | THE WITNESS: J don't know if I brought it. 
| 
17 | Yes, I did. Do you think that's relevant? 
18 | MR. RICH: I don't know. 
H 
19 || THE WITNESS: It shows different titles. 
20 | (9) I show you one of the record albums which 
21 ; comprised Fxhibit 11, which is a Plavtime 106. which is 
2 | callec Mother Goose Land with Wynk'a, Blynk'n and Nod. 
} 
w | On the reverse side of the jacket there is 
*¢” || different Playtime albums, Playtime 10, 192, 103, 104 
2 || and 105 and thereafter. 
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l 
2 ! Is any of your material on any of those Playtime | 
3 | albums? 
4 A I would have to assume that -- yes, there is 
5 || definitely on -- certainly on 101 throuch 105. : 
6 a) When Rainbo pressed records for Mr. Baback, for ) 
7] the Lyric Records, do you know what recordings, what 
8 | songs, rather, were contained on the various records? : 
9 | A No. | 
10 | Q Were you entitled to any royalty on records sold 

| | 
1] | by Mr. Taback or Lyric Records containing your Compost eroner! 
12 | Fan No. 3 

| 7 7 
13 | 9) Did you or Rainbo Reocrds ever have any interest ! 

li 
14 H in the Playtime or Carousel labels? 
15 A No. | 
16 | Q Did you or Rainbo ever derive any income o- | 
17 | remuneration from the sale of Playtime or Carousel records? ! 
18 A No. ! 
19 | Q During what period of time did Rainbo Records | 
20 || press Playtime or Carousel records for Mr. Taback? I 7 
21 | am only referring to the Playtime or Carousel records. | 
22 A During the middle part of 1960. 
3 MR. RICH: Your Honor, I call to the Court's 

attention at this time, and I state this as an attorney, 


that in preparing for this case, I had obtained these 
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invoices from the attorney who represented Mr. Taback in 
those prior years. These are all original invoices which 
would not be kept by Rainbo. 
Let me ask a question: 
Q When Rainbo sends out an invoice to a customer, 
does it send out the original invoice or a copy of the 
invoice? 
A The original invoice i 
THE COURT: Let me ask you this: Do you have 
any independent record to show when you last pressed | 
records for Mr. Taback as Carouse. or Playtime, records 
of your own? | 
| 
THE WITNESS: No, no, we do not have any records 
of cur own. | 
THE COURT: How do vou know that that's the last 
invoice? 
THE WITNESS: Well, after viewing this folder, 
which I hadn't seen in twelve years, I began to recollect 


the series of events that made me positive that this was 


all that we had pressed for them. 

THE COURT: Can you tell us some of those events 
so we can test your memory? 

THE WITNESS: Yes, all right. 


As I said, there was the meeting of the Playtime 
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and Carousel Record creation. Following that was an 
attempt at a partnership. Not having succeeded, we 
still continued to press for Mr. Taback. ‘le objected to 
our prices, claiming that children's records had to be 
pressed for much less than we were doing it. We covldn't 
go te, 

And to compensate for not having us press the 
children's records, he let us press other merchandise 
at a higher price, and then that continued on until, acain 
I would say, the latter part of '61 or '62, at which time 
he kept reducing the price, vou kno'-, more and more, 
until we finally decided we just couldn't do any more 
business with him. 

THE COURT: What makes you think that “he 
middle of 1960 -- you just mentioned '72 -- the midcle 
of 1960 was the last time that you pressed for Plavtime 
and Carousel? 

THE WITNESS: Because we couldn't afford to press 
children's records for him at our price. 

THE COURT: You say you :ept on after that, 
non-children's records? 

THE WITNESS: That's correct. 

THE COURT: And that's your clear recollection? 


THE WITNESS: Yes, very clear. 
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Q Mr. Brown, did Rainbo Records have any policy 
with regard to keeping its business records, indicatina 

those records it pressed for its customers, for any lenath 
of time? 

A Yes, we generally keep our records for around 7 ~ 
four to five years, four to six vears, depending on the 
activity of the account. 

Q The business records for pressings done in 
1960, '61, '62, in those years, where did Rainho keep 
those business records? 

A Well, at that time -- this might he a little 
circumspect, but at that time, in 1963, we moved to 
another location, and those inactive or obsolete records 
and jackets and other components were kept, we will owned 
the property, were kept at the original location in 
Lawndale after we moved to the Hollywood location in 1963. 

Q Are those business records available that were 
kept at that warehouse for those years? 

A No, they are not. 


Q Can you tell the Court why not? 


A In '67, 1967, we were having what they called 
a parapet repaired on the building, and the people who were 
repairing it left an opening around the buiiding -n¢ we 


had one of the most severe rain storms and cloud bursts that : 


we 
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lasted almost ten days and completely inundated the entire 
premises, where much, much materiais, jackets and 

clerical records and so forth, were xept, so much of that, 
almost everything was destroyed ¢ ont because even 

later on there was a vandalization cf the place »ecause 

it appeared to be deserted, and we hac, of course, 


supporting correspondence and so forth to denonstrate 


that. 
MR. RICH: I ask that these be marked. 
(Defendants' Exhibit L was marked for identifi- 
cation.) 
Q -s that the correspondence, or copics 92 the 


correspondence, that you referred to, Mr. Brown? 
A Yes. 
MR. RICiW: I ask that these letters be marked 
in evidence. 
MR. COUTURE: No objection. 
(Defendants' Exhibit L fer identification was 
received in evidence.) 
Q Mr. Brown, are you familiar with the signature 
of Mr. Taback? 
A Yes. 
MR. RICH: I'd like to have this marked. 


(Defendants' Exhibit M was marked for identifi- 
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2 cation.) 
3 | Q I show you this document marked as Exhibit M | 
e a || tor identification, which is an agreement of sale between 
5 | Aaron Eichler and S/-'r.ey Taback and I ask you if this is 
6 | Mr. Taback's signature appearing on that cocument. 
er A Yes. 
8 | MR. RICH: I ask that this document be marke? 
9 | in evidence. 
10 THE COURT: Any objection? 
ll | MR. COUTURE: Yes, sir. We are going again 
12 | with this documen* into the forbidden territory of the affir- 
| 
13 mative defenses that were not permitted to be pleaded. 
14 | THE COURT: We will exclude it on the basis or : 
15 | which I excluded the other material with an inconsistent 
It 
16 i chain of title or right to exploit the copyrightce 
17 material. 
18 MR. RICH: Your Honor, I understand the | 
19 | exclusion on that basis, but I subnit it ought to be marked | 
20 | in evidence for anotner reason, and that would be that | 
2} ! which wovld go to the question of damages, which if Mr. | 
| 
22 | Taback believed that he had the cight to manufacture an¢e 
| sell these, there wasn't any wilfulness on his part. | 
2A \ THR COURT: He's already testified to that. 
25 | The thing you didn't ask nim is what conversation 
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2 | he had with Mr. Taback concerning Taback's claim of right. 


3 || That I would allow in generally on the mitigation of ) 
. 4 | damages, if any. 
5 MR. RICH: I am not referring to Mr. Brown's , 
6 conversations. I don't even know if he had any conver- 
7 sation with Mr. Taback, but since Mr. Brown was coing pressing 
8 | for Mr. Taback -- ! 
9 THE COURT: Mr. Taback said he was a presser. 
: 10 MR. RICH: I saw that. I read that. He was 
at a: going to take care of the pressing and the selling and | 
. 12 | so on. 
13 || ThE COURT: Not take care of the prevsing; he ! 
14 said he is a presser. It comes out on the suestion of 
i 
15 | whether ne wasn't still a partner of Mr. Brown at that 
1 
16 time. If he said he is a presser. : 
| 
: 7 | MR. RICH: I understand what it says, your Honor, 
| 
18 | but it doesn't -- it is a purchase of these various tapes 
19 and mothers and stampers and sc on. 
20 | THE COURT: There is no schedule attached. I 
21 don't know what those tapes are. Nobody does. We have 
: never heard of Wonderland up to this point. 
23 MR. RICH: Yes, we have. Mrs. Rosette has 
; 2A | testified that Wonderland Records was the name used by 
25 f Junior Records, and it refers to the 96 songs, and I 
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previously asked her how many there were in the cataloa 


and she said 96 or 98. 

THE COURT: In any event, I am not aoing to allow 
it because of the lateness in attempting to file an 
amended answer containing new affirmative defenses in 


the case that was six years old at the time of the tricsi. 


Q Mr. Brown, is Mr. Taback still livino? 

A No, he is not. 

Q De you know when he died? | 
A I think he died in 1964. 

Q I show you a letter previously marked as 


Exhibit 14. That is a letter from Mr. Couturse,, dated 


May 17, 1966, in which he makes claim with regard to certain! 


compositions and refers to Carousel and Plavtime. : , 
Did you answer that letter? “a 
A Yes, I did. | 
Q And is this the letter, Exhibit 15, that you sent | 


in respense to Mr. Coutur2's letter to you? 
A Yes, it: is. 
Q Now, I call your attention to the first paragraph | 
of the letter that says, "This is to advise you that the 


Carousel and Playtime record lise has been inactive for | 


- two years.” 


What did you intend to convey to 7issv, Marcus & | 
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Stein by advising them of the inactivity of the 
Carousel and Playtime record line? ‘ 

MR. COUTURE: Objection to what he intended to 
convey. 

THE COURT: I am going to ajlow it because 
of the obvious ambiguity in the letter. 

A This is my way of telling them that Sid Tabactk 
had passed away about two years ago and with his passine 
the Carousel and Playtime record line ceased to exist. 

2) Now, in the second paragraph -- 

HE COURT: Before that, let me ask vou: Why 
didn't you say outright "we had nothing to do with 
Playtime and Carousel"? 

THE WITNESS: I don't recall, your Honor. 
MR. RICH: Perhaps we can get to that in just 
a minute, your Honor. 

0 I now refer you to the second paraqraph which 
says, "We may reactivate the line Fd Chalpin of PPX with 
whom I am sure you are familiar." 

Now, did the Carousel and Playtime record line 
also contain compositions owned by Rainbo Records? 

A Yes. 

Q Now, the pronoun "we" that starts the second 


paragraph, “we may reactivate the line," whe is the "we"? 
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A That's Rainbo Records. 

MR. COUTURE: Your Honor, I'd like to object; 
again not only is the witness being Jed, but there is 
nothing ambiguous about the statements there as they aro. 
It is simply an effort to lead the witness into writina 
the letter again. 

THE COURT: Don't lead him. He is askina 
him what is meant by "we." And in the context it's a 
proper question because he is the cross-examiner. 

MR. COUTURE: The ambiguity onlv arises from 
the present denial. 

THE COURT: We have an ambiguity when somebody 
discusses Playtime and Carousel and Rainbo and himself. 

MR. COUTURE: He signs the letter "Rainbo 
Records" after referring to "we." 

THE COURT: That's right. 

Who did you mean by "we"? 

THE WITNESS: Rainbo Records. 

QO Now, the line that you ri‘er to in the second 
paragraph, what line are you refering to here? 

A Our catalog, Rainbo's catalog. 

Q And that's the catalog that you previously 
testified to, was contained on the Carousel] and Playtime 


records? 


5 
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, 2 | A Yes. 
a | Did you -- and I believe you also testified 
4 | that the titles that were contained, or that many of the 


on 


titles or twe-thirds of the titles contained on Exhibit 14 


6 were also titles within the Rairbo catalog; is that 
7 correct? 
8 A That's correct. 
9 | Q With regard to the contracts that you had 
10 concerning Rainbo's catalog, cont-‘ning those compositions 
| 
ll: | in Rainbo's catalog, did vou have. or did Rainbo have, 
12 a hold-harmless provision? 
13 A A hold-harmless we sort of reaard cenerically, 
14 you know; in other words, I was talking about those items 
15 | or those catalogs that we had, that we obtaired, that we 
16 | vurchased, that we were assigned, and we had the richts, 
7 ! complete rights to utilize or use that catalog. And 
18 that was my point of reference. 
19 @) And the songs in that -- many of the sonds in | 
20 || that catalog were contained on th? Carousel and Playtime 
21 records? , 
22 } A Yes. Yes. | 
23 | Q Now, why did you want to see the contracts 
2A that you referred to in this third paragraph? You asked 
a | Zissu, Marcus & Stein that “we would like to see your 
| 
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contracts regarding the works you refer to, inasmuch as 
we have a hold-harmless agreement when we purchased the 
entire catalog." Why is it you wanted to see his -- 

A I wanted to find out why we would claim they are 
our material, that the titles listed thereon did not be’onq 
us and/or did not have the right to use then, and I wanted 
to see what evidence they had forbidding us to use those 
titles. 

Q At the time you wrote this letter, which is 
June 16, 1966, had you ever heard the recordings of Mrs. 
Rosette, and which were contained on Carousel Albums 
Nos. C-806, 807, 808 and 812, or in Playtime records 


from 106 to 112, inclusive, and 116, ‘17 and '18? 


A Will you ask me the first part of the question, 
please? 
Q I am sorry. 


At the time that you wrote your letter to 
Zissu, Marcus & Stein, that's the June 16, 1966 letter, 
had you heard the compositions referred to in Mr. Couture's 
letter to you which are contained on the Carousel and 
Playtime albums that are mentioned in his letter which 
was marked as an exhibit, Exhibit 14? 
A Had I heard }them on those records? 


0 Yes. 
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2 | A No, I did not. 
3 | THE COURT: You mean you press them without 

4 listening to them? 


) THE WITNESS: We never pressed thesc. 


\ SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE ' 
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6 | THE COURT: The Playtime? 
7 | THE WITNESS: He asks me, he asked me about 
8 | these titles here. 
9 | THE COURT: Let's cet that Exhibit 1] -- isn't 
10 | it? -- with the thirteen records. Let me look at that. 
ll (Records handed to the Court) : 
12 | THE COURT: Let me show , the first one, 
13 | Alice in Wonderland, Exhibit l1-A in evidence. 
14 || Apparently it's a Playtime record. 
15 | Did you press this record, Mr. Brown? 
16 THE WITNESS: I couldn't tell by looking, but 
17 ! by the number I would say I did not press it. 
18 | THE COURT: The number, what do you mean by 
19 | that? | 
\ 
20 | THE WITNESS: Becase we only pressed up to | 
21 | PT-106. We didn't press anythinb nevond that. . 
22 | THE COURT: You only pressed up to PT-106? | 
23 | How do you know that? | 
| THE WITNESS: By my recollection and by these 
25 | invoices. 
| 
! 
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COURT: And what about the Carousel? 
highest number? 


WITNESS: We did not press any Carousel 


COURT: You pressed no Carousel records. 


it include 106 or did it not include 


WITNESS: You mean did this list include 


COURT: Did it end with 105? 


WITNESS: It included 106. 


COURT: All right. Let me show you 


PT-106, Mother Goose Land. 


Did 


THE 


you press that record? 


WITNESS: There is no way of knowing if I 


pressed this particular record. 


THE 


THE 


THE 


THE 


that I woul 


TUE 


COURT: Except that it's PT-106? 

WITNESS: That's right. 

COURT: So you probably did? 

WITNSSS: I couldn't say. There is no way 
know. 


COURT: You mean there may have been 


several presses who did PT-106? 


THE 


WITNESS: Yes, of course. They are the -- 
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2 | the only marking is PT-106. There is no way of telling. 

3 || THE COURT: And you are certain that you pressed 

4 none of the Carousel records? ; 

5 | THE WITNESS: Yes. 

P 


It's a good record, whoever pressed it. It 


~ 


| just has a few little pimpies. 


8 THE COURT: Do you -recoaqnize your own workmanship? | 

i THE WITNESS: I personally have never pressed a 

10 | ~=record, your Honor. 

ll 1 9 Prior to the time that vou wrote the letter of 

12 | June 16, 1966, did you know whose compositions these | 

13 | were that were contained in -- which were listed in the 

14 May 17, 1966 letter? 

5 | A No, I did not. | 

16 | MR. RICH: I have no other questions. 

17 THE COURT: Cross-examination? 

18 | MR. COUTURE: May I have a five-minute recess, 

19 | your Honor, or could we break for lunch now? 

20 || THE COURT: If you want to, we can break for 

21 lunch, 

~ Do you have any more witnesses, Mr. Rich? 

23 MR. RICH: No, I do not. 

2A | ‘JE COURT: Are you going to rest after this? | 
| 

25 | MR, RICH: Yes. 
| 
| | 
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THE COURT: We can get through this afternoon. 
Tt's now twenty-five minutes to 1:00. Let's come back 
at ten minutes to 2:00. 
There is something I asked you te do during 
lunch time. 
MR.COUTURE: To compar? our charts at lunch time. 
THE COURT: Yes. Then let me know whether you 
have any objection to the other fellow's. 


(Luncheon recess) 


A 
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uifig | AFTERNOON SESSTON 

5 | 1:50 P.M, 

4 on he a Cl G,. BROWN, resumed, 
5 THE COURT: Cross-examinat‘on, | 
6 | MR. COUTURE: We prepared the charts and find 
3 One error, 
8 | THE COURT: Do you want to correct it on mine? 
9 Do you both agree on it? 
10 MR, COUTURE: Yes, 
n | MR, RICH: Also on my chart I had to add on one 
12 | date to conform it, 
13 | Your Honor, there is a difference on one of these 
14 | compositions which we could both explain, With regard to 
15 } Mother Goose Party, I had the date of copyright as detng 
16 | January 2, 195i, and Mr, Couture had it as being December 11, 
\7 | 1950, Tr don't know that it makes a difference but the 
18 f difference in the two dates is that I took the dates of 
19 | receipt in the Copyright Office as January 25 1951, and mr, 
20 | Couture took the date first published in the United States 
21 as December lith, 

a a | THE COURT: That is the proper copyright date? : | 
¥ | MR. RICH: Yes, : | 
“i | THF COURT: Tt is Mother Goose, ‘h te not “other : 
25 : 


i Goose Party, is 4t? 
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2 | MR. RICH: Mother Goose Party, : 
e J | THE COURT: Tf thought that was the compendiur 
“; 4 | of the lead song, 


| 
a MR, COUTURE: Sometimes, 


ae THE COURT: The copyright of the album? 

7 | MR. COUTURE: No, only of the individual comporttion 
In the album, 

? MR, RICH: Yes, it just happened the name of 

) the album is the name of that song, 

il | THE COURT: All right, cross-examination, 

- | CROSS-EXAMINATION 

3 || BY MR. COUTURE: | 
mi Q Before your move of your business vremises fram 

S | Lawndale to Los Pamas Boulevard, di you share the office 

6 | Space with anybody, office or business snace? 

y A I don't think fT understand? you, Did we Share the 
office space ~- 

19 | THE COURT: When you were in Lawndale, 

2 | THE WITNESS: You mean anybody other than Rotnheo 

- THE COURT: Yes, 

* THE WITNESS: No, we didn's, 

- | Q Did you at any other time share office space 

- with anyone? 

= A Not to my rerollection, 
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THE COURT: After you stopped being 


with Taback, did you ever share office Sa) 


{v 


ce? with him? 
THE WITNESS: No, 


Q Do you recall what your telephone number was 


at that Lawndale address? 
A I don't recall, 
Q Would OR8-3489 sound familiar? 


A It could, The OR would be that exchange in that 


area, but I don't recall, 


Q When again was the date you moved from Lawndale 


to Las Paras? 


A It covered a period of 2.0ut, oh, I would say 


elght months, ten months, We had to set up one plant in 


operation before we closed the other plant and Soth plants 


ran simultaneous’ for about four or “ive months, 


Q Have you ever heard of an organization Known as 


Lyric Playtime Records? 


A No, 


Q Have you ever heard of an organization known as 


Playtime Lyric Records? 

f No, T haven! G. 

Q Would it refresh your recollection if I told 
you that they were listed in the Los Angeles telephone book 


as being at your premis?s with the same televhone number? 
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z THE COURT: As being what? 
J | MR. COUTURE: At the same premises as R-inbo | 
. — ti~ecurds, 
5 | THE COURT: The same telephone number as Rainbdo 
I ’ 
6 | Records, | 
| 
7 | 9 Same telephone number, same premises? 
* i A I have no recollection of that, 
9 | THE COURT: Did Playtime and Carousel ever have | 
10 the same telephone number as Rainbo? 
il ! THE WITNESS: Not to my recollection, : 
12 || Q Did you ever receive mail for Playtime Recoi'ds | 
13 | or Playtime Lyric at that address, at your office address? 
14 | A Yes, we would occasionally seé mail there, yes, 
15 } Q Did you open that mo211? 
16 ! A No, not usually, 
17 Q Would you ever open it? 
8 | A Would I ever open it? 
i | 
19 | Q Yes, 
20 A I don't believe I woudd, 
21 | 9 Why wouldn't you open it? 
- | f Because it wasn't addressed to Raindon Reeonds, 
‘ 23 | Q The letter to you from me, Plaintiff's Exhibit 14, | 
“A | was a certified letter addressed to Playtime Records, Inc, 
- 


| You accepted that letter and signed for it, atid you nat? 
1} 
| 
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A I don't recall, 

| MR, COUTURE: Please mark this as an exhibtt, 


(Plaintiff's Exhibit 19 marked for identifier 


“ton, ) 
Q I show you a Post Office return receipt dated 
May 19, 1966, and ask if that is your sienature, 
A It looks like my Signature, It “soks lire st. 
sut I don't know if it 1s, Upon looking at 1t, I don't 
| know if 4t is, 
Q Is that your handwriting above that line, Playtime 
Records? 
A That's. what doesn't! look: like my handvritine, 
1 © How about the signature? 
A It sort of looks like mine, 
Q Do you remember receiving this letter? 
A No, I don't, 
Q Do you remember opening 1? 
A No, 
a) Do you remember reading it? 
A I read it, yes, 


THE COURT: Do you remember ansyver’ ne it? 
THE WITNESS: of course, yes, 
THE COURT: How did you get it? 


1 THE WITNESS: Usually my secretary opens up the 
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2 Would she sign your name on the receip‘? 

A She sometimes does that, yes, 

Q With your authorization? 

A Yes, 

Q Did she have specific authorization to open 
anv specific mail? 

A She doesn't nave, but generally as 2 matter oo” 


fact she has opened mail for us, 
Q Did she open Playtime Records! mail? 
A Well, I don't know, 
Q Well, who do you think opened this letter? 
A Well, 4f it came at our address, 4t is conceivable 
that she may have opened it, 
TE COURT: Youranswered in Exhibit 14 for 
Rainbo Records, If it had been addressed to Playtime, why 
didn't you answer it as Brown? 
THE WITNESS: It never occurred to me, I. thargnt 
the matter was a Rainbo matter, 
THE COURT: Why? 
THE WITNESS: It never occurred to me it would 
be anything else, : 
THE COURT: Why should it be a Rainbo matter 


if there was a charge made against Playtime and Carousel? 


i 


“HE WITNESS: I don't know. I really can't remember 


SOUTHERN DIST AICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY $ QUARE, NEW YORK, N.Y. co 77-4580 


~] 


© 


A It was the thoushet of nrndveineg ane 


aeat line 
303a 

Jwh7 Brown-cross 
why, < onmty know that there was some information concerning 
the use of cert _.:: materials and I thourht it had referore™ to 
our material, to ainbo's material, because that is the ortyv 
material that £ have anything i. Say about, 

™HE COURT: Let me see that Exhibit 1: arain, 
please, 

Was. it because you recognized the title as betng 
in your catalog, is that why you answered for Rainbo? 

THE WITNESS: Possivdly. Possibly 30, 

a} May I ask you just for the record again, would 

you state whether or not that is your signature, if you can? 

THE COURT: We are now back to Plaintift's Exhibtt 


19° for identification, 


MR. COUTURE: Sorry. 


Q Let me show you Plaintiff's Exhib!t 15 which is 
your letter to my law firm dated June 16, 1966, and ask 
you to compare the two signatures, 

THE COURT: First ask him whether it is his 
signature on 15, 
MR, COUTURE: Sorry. 
Q Is that your signature on Fzhibit 15? 
A Yes, that is mine, That is what maxes me fivink 


it 3s not mine because -- because I don't -- 
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2 | THE COURT: What difference does it make? He 
J answered the letter, 
4 MR, COUTURE: Yes, 
5 Q Have you received any other correspondence 
6 | addressed to Playtime Records? 
7 | A I don't think so, 
. Q In or about this tine? 
9 ! A I don't recall, 
10 THE COURT: After Mr, Taback died who tnok care 
il of the correspondence for Playtime Records? 
lt THE WITNESS: Occasionally we got a tric<le of 
13 | letters comins in complaining about a record, the ywronr 
14 record, wrong jacket, that sort of thing, 
15 THE COURT: Those complaints were usually to the 
16 | wrong address, is that right? 
7 THE WITNESS: They were generally forwarded to 
18 | Lawndale, a small town, we were the only company there | 
19 | and any time it was addressed there it came to us. 
20 Q You were the only record company in Lawndale? | 
21 | A yes, 
= | Q I notice that the address given for all of these 
3 | records, Playtime Records and Carousel Records both is ! 
| - pores California, These are all the records in evidence, 
| | 
1 
{| 


SOUTHERN DIST 11ICT COURT REPORTERS, U.S. COURTHOUSE | 
FOLEY SQUARE. NEW YORK, N.Y. CO 7-4580 


h 


6 


1 
| 
} 
| 


A 1004 DOWN We GO. 


305a 


jJwh9 Browr-cross 


the only record company in Lawndale? 


A To my knowledge we were the only record com-r; 


in Lawndale, 


Q Could Playtime Records have been in Lawndale? 


A Well, I think they had a Post Office box niumb- 


in Lawndale, 


Q Well, if that is the case how did it 


a0 


come that. 


mail would come to you addressed to Playtime Records, thev 


were also in Lawndale? 
A 


That was quite a few years after I left Lawndale, 


a This letter was addressed to Playvt'*ne Records 


in Las Panas, your present address, 


THE COURT: What kind of bullding was that, 


1. larve 


building? 
THS WITNESS: Wo, single buildin-, 
THE COURT: Your own »uilding was 2 sinmele huildine? 
THE WITNESS: Yes, 
Q 


In 1966, 1965, 1964, 1963 and 1962 aid you share 


office snace with any other firm? Does the name Playtime 


Lyric Record in connection with yourLos: Pamis address 


|; mean anything to you? 


A No, sir, 


a] Would it mean anything to you if JT told you it 


‘had the same phone number you still have? 
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4 Los Pamas? 
Q Yes, 
A IT am surprised, 


2 Had you ever received eny met] from thern people, 


Playtime Lyric Recoraa? 


A No, not to my knowledge, 


MR, COUTURE: T would like to offer in evidence 


12 sheets of Paper being photocopies of Various pager 
of the Los Angeles telephone directory, central distrtet, 


THE COURT: What dates? 

MR, COUTURE: Two pages each for the years 
1962 through 1966, One page will be the Pts and the 1, 

THE COURP: Any ob jection? 

MR. RICH: Your Honor, these appear to be copies 


of telephone books, or Pages of telephone book 


3S and there 


are affidavits on the bottom of the pages by Mr, Mosher 


who says that he is an attorney admitted to practice tn 


the State of New York and he compared these pares with the 
Los Angeles telephone directory and he said they were true, 
THE COURT: Do you object or don't you? I don't 


understand, 


MR. RICH: TI don‘t want to make a futile objection, 
I don't know that this is the best evidence 07 it, but if the 


attorney savs he compar :d the two of them I wovld be willine 
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D | to say that these were acceptable, 
° ° | THE COURT: Received in evidence, 


You went through five minutes for no purpose, 


. MR, RICH: I'm sorry, 
. Q On the addresses again, Mr, Brown -- 
ine 
y (Plaintiff's Exhibit 20 received tn ev.dence, ) 
’ a) -- did you ever receive mail at Box 125 
. Lawndale, California, Post Office Rox 125? 
as A Did Rainbo Records ever receive it? 
M1 Q Or you personally, 
° A I don'trecall, 
as Q Did you ever have a listing of that box nurber? 
” A I don't recall, 
» Q Did you ever have a Pust Office box? 
° A‘ think we had a Post Office box in Lawndale. 
” a) In Lawndale? 
" A Yes, I think so, 
a Q This was after you moved? 
4 I can't recall, 
= Q What was the purpose of the box? 
' | THE COURT: Whet was what? | 
i sg | MR, COUTURE: The purpose of the sox, Mr, Brown | 
” : just testified that they had maintained a Poss Office box, 
25 


| he believes, in Lawnda*e and I am trving to “ind out the 
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purpose, 

A I don't know unless there was a orriod of time 
in which the mail wasn't delivered to us as suicvly as 1t 


used to. I don't recall, 


Q Do you have a Post Office box no? 
A Yes, we do, 
Q Where is that? 


A In Hollywood, 


Q Do you have one in Lawndale now? 
A No, 
Q Was Mr, Taback or any of his orranizntions 


ever known as Playtime Records? 
A I don't know . hat he was known as, I hnve no 
knowledge, 

9 Te your knowledge, was it a trade n2me? 

A I don't know, 

Q When you pressed, as you say, *ccords for Ilr, 
Taback how were they invoiced, to whom? 

A Ly .c Records, 

Q And to your knowledge is there, or has there 
ever beer a connection between the names Lyric Record: 
and Playtime Lyric Records or Lyric Playtime Records? 


A I don't remember, 


Q You never heard of that? 
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2 | A I am familiar with all the three names. but 
=" s || put in unison, together, I really can't recall, 
4 | Q Did you ever receive phone calls at your office 
5 for Playtime Lyric Records? 
6 A I can't recall that either, 
7 Q Would you recall if you had? 
8 | A No, 
. 
9 Q You testified, Mr, Brown, that -- correct me 
10 if I am characterizing you incorrectly- you testifies 
11 | that you have as you say in your catalog some two-thirds 
12 | of the titles similar to those which were mentioned in my 
13 letter to you, Plaintiff's Exhibit 34, in which I listed 
4 || Mr. Rosette's composition, Would you state which are those 
1 || two-thirds for me? I show you Plaintiff's Exhibit 1, 
16 | A From this? 
7 | Q Please, yes, 
18 A The Pied Piper, Pussy Cat Pussy Cat, We had a 
19 Funny Easter Bunny, Mary Had A Little Lamb, Ding Done Bell, 
20 Wynk'n, Blynk'n And Nod, Old Mother Hubbard, We have a 
al Mother Goose Medley, 
a2 Q Would you confuse that with Mother Goose Partv? 7 
3 | A Lis. 
2A || a) Did you confuse it? : 
25 | A Mother Goose -- that covers a great number of songs, 
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Fiddle Dee Dee, Goosey Goosey Gander, Little Red "en, 
Where Has My Little Dog Gone, Alice In Wonderland, Old King 
vole, Jack In The Beanstalk, I may have others, but YT am 
not that certain of the -- I mean listed here, 

Q That comes to 16 by my count out of the 32, 


A Funny Bunny, did you count that? 


Q Yes, 
A And Pinocchio, | _ 
Q In what form do these performances of these 


compositions reside at the moment, that is, do you have 


tanes of these, did you have metals or masters? 


A Tapes, 

Q Tapes from which you manufactured masters? 

A From which the customer usually nanvfactures, 
Q And then he delivers the master %o you and 


you press Tor him? 
A Yes, 
Q Have you done that recently with any of these 
compositions you mentioned? 
A Well, we have had customers that have had 
sume of these titles, 
Q Who were they? 
A Recently? 


a) Oh, let's ssy in 1966, '65, 1f you can recall, 
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2 | 4 I can't, not recently, 
3 || Q Were you doing much children's record pressine 
4 || in those days? 
5 | A Yes, quite a bit, a great d2al, 
6 Q Do you have any list with you of the so-called 
7 


catalog address? 


8 A Of the catalog? 
7 Q Yes, 
10 A No, 
1 Q You had before a blue seven-inch rerord Jacket, 
12 id that contain a list of catalogs? 
13 A Some, 
4 9) May I see that? 
15 THE COURT: “s it coming up now? 
16 MR, COUTURE: It is a record ineket Mr. Bro: 
"7 was considering earlier, 
18 Mark this for identification, pleace. 
19 (Plaintiff's Exhibit 21 marked for identification, ) | 
20 MR, COUTURE: Before I forret, T would lke to 
21 offer in evidence the return receipt on the letter of 
* May 16th, 
J ' THE COURT: Any objertion? 
” | MR, RICH: No, 
| 
ey THE COURT: Teceived, | 
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2 ! (Plaintiff's Exhibit 19 received in evidence, ) 
3 | Q Referring to Plaintiff's Exhibit 21 for tcentt. 
4 || fication, I see listed on the back of this seven-inch 
5) record jacket certain songs with titles sim'inr to the 
6 | ones we discussed, 
7 A Yes, 
8 Q Are you familiar with those campocttions? 
9 } A I am familiar with the’ title, 
10 | Q Have you heard the songs? 
n | A Quite a few, 
12 Q How recently have you heard Mrs, Roseste's 
13 composition? 
ae A I would say the past 90 days. 
15 Q Where did you acquire the records of her comnno- 
16 sition? 
| W A I just ran into them, 
18 Q Where, in the store? 
19 A I don't recall, 
20 Oo You. found them in your briefcase? 
21 A No. I just went through manyrecords that T had 
ik ' || in the warehouse or that may have been in somebody else's 
| 
» | possession, | 
” THE COURT: How did you know they were her records? 
| 
- THE WITNESS: Treasure Records andé her name w-s 
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| on the back, 

THE COURT: How did you know she was Treasury? 

T THE WITNESS: It said Marton Rosette on the ack, 
The backgroind inform2ztion on those recores contained he> 
history and her activity, you know, 

a) You cbtained it within the last 90 days ard 
you can't remember, where, how or fron whom? 
A I can't, 
THE COURT: Did you ever copy somebody else'tg 


records? 


THE WITNESS: No, Did we have personally resrodosze 


somebody else? 


THE COURT: If mean your company, Rainbo, 
THE WITNESS: No, 
MR. RICH: Your Honor, if needa be, T have “hes 


record Mr, Brown is speaking abovt in my office, Tt is 


Treasure Recerds not Treasury, 
THE COURT: No, but the imolication in the 
cross-examination is he didn't by it in the last 90 daye, 


that he had 1t in his warehouse all the time and thet 4 


7?) 


what 
|| he copied from, I suppose that is what he 's trying to brtne 


out, It is lecitimate cross-examination, 


a) When you obtained this Treasure recor? that contains 
| | 


some of the compositions, were any o% those compositions other 
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2 || thon those listed there, I am referring to Plaintiff's 
3 || PehAnit 213 

tp 
™y THE COURT: Read that, 
2 (Read, ) 
° Q I will rephrase it, Referring to Plaintif('ts e 
7 Uxhibit 21, Mr. Brown, there are listed on the bac’ severa? 
. | titles being individual phonograph records containing 
. certain commositions, Some of those compcsitions you 
iw testified are those in your catalog? eo 
" A That's correct, 
_ t) And these listed here are those comosittons, 
4 is that correct? 
isi A That's right, 
* Q Now, in the last 90 days you testified that 
“ you have listened to some of Mrs, Roset*e's compositions 
" on the Treasure Record that you obtained, Were any of the 
' compositions in the Treasure Record with the same titve 
19 | au those listed here, Exhibit 21? 
" A Can you ask me the question again? 
7 Q You can look at Exhibit 21 and look at the titles 
of 1 and see whether those are any ones witn the Treasure Records? 
oe i 
; . ! A I don't recall now. I have no wor of recalling 

si | what's on the recora, 


Q What I am getting at, have vou iistened to Mrr, 
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2 || Rosettets records and listened to your records and heve 
J || you compared taem? 

“ A well, I could teli, as IT mentioned hefore, I 
5 could tell her recores, i believe, because uniike most 
6 


children's records they are very well produced with a ereat 


] deal of thought and consideration, Most of these records 


8 ) Excuse me? 

9 4 Ves 

10 9 We are not concerned with the vroduc tion, 
1] A I an talking about identification, 

12 oO 


We are talking about the sont as written, the 


13 coovricnt, 

14 A That 1s how I can identify, the quality of the 
15 recording, the arrangement of the recorains and the 

16 


instmmentation of the recording, That is how I can Sdentify 


7 the record, TI know, I don't think we have, with all cue 
18 respect with what we have, I don't think we heve anything 
1S in our line that has the qality that she has and it is wry 
20 easy to identify, 

2] Q You testified on direct examination that you 
ee 


were associated in 2 partnership called Lyric Reeerds with 
“4 | Mr. Taback in 1960, Is that correct? 


“A || A Yes, 


THE COURT: ‘4nd you were never a pariner ‘n 
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Playtime or Carousel or any company that ran them? 


A 
Q 


A 


Q 


Q 
A 
thereafter 
9 
A 
.) 
A 
Q 


A 


‘) 


A 


ia) 


. 


That's correct, 

Did you invest any money in that vartnership? 
Inittally we put up some money, 

How much? 

Maybe a couple of hundred dollars, 

You say we, Who else put un money? 

Selig Smith, 

Did Mr, Taback put up money? 

I don't know, I don't think SO, because shortiv 
we took our money back, 


How, what do you mean, withdrew it from the 


bank? 


I don't recall how, 


Was there a formal dissolution? 


There was an agreement between the three of you? 


J 


I don't believe there was an agreement, There 


was just Mr, Smith filed for dissolution at the time that 


he dissolved the partnership, 


What was the -- if you testified to this before, 


| excuse mé -- but what was the purpose of the partnership 


Lyric Records? 


I have testified to that, 


What was it? 
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2 | A It was the thought of prodvcing and selling : 
3 || phonograph records, | 
: 4 || Q What did Mr, Taback bring to this vartnership? 
5 | A He was to have brought sales, 
6 | THE COURT: He was what? 
7 THE WITNESS: Sales, 
8 TI COURT: I can't hear, 
9 THE WITNESS: Sales, 
10 THE COURT: Sales? 
11 THE WITNESS: Yes, he was distributing comnanr 
12 salesman, 
13 Q Did he have any catalog, any taves, any masterc 
14 to nut i..to this partnership? 
15 A Well, he said something about having-- 
16 Q Before you put your money up, what did he say”? 
MW A I don't mow what he said, 
18 MR, COUTURE: IT am looking for the newspaper 
19 clipping that was in evidence, 
20 Q Again when Mr, Taback and Mr, Smith and you forned 
21 the partnership, did Mr, Taback at any time mention to you 
= 2 man named Eichler -- Aaron Eichler? 
; 3 A I don't recall, 
* a) Were you to have any function in the vartnershin? 
5 ! Were you to be active “*n any aspect of it, in a business sense? 
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A No. My function, I think, was to ve a pressing 
Plant, 

Q A pressing plant, Was there a formal contract 
forming the partnership? 

A I don't recall, 

Q When you were pressing, that is, when Rainbo 


Records or you were pressing records for Mr, Taback, dic 
you supply the labels, the jackets? 

A No, we didn't supply anythinr, 

Q What was the procedure? ‘ould yor appl: the 
label, would you pack the jacket? 

A Well, part of the procedure of makinz theo 
record is to have the label molded onto the recorée at the 
time the record is made and then another p2rt of the 
procedure is placing it into the jacket if the customer 
so desires, 

Q Did you print up the labe’? 

A No, 

Q Are you certain of that? You remember clea»ly 
that you didn't? 

A Yes, we had no printer. 

Q) You never printed up labels at that time? 


A No, we didn't, 


(a) Do you now? 
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A Yes, now we do, 

Q For how long have you been dotng that? 

A I woule say about five years, 

Q Did yov ever deliver the records for Mr. Tabac, 
drop ship? 

A On, yes, 

Q) Directly? 

A Yes, 

Q Who dealt with Mr, Taback in the course of 
your pressing relations with him? 

A Well, he was -- almost everybody in the plant 


Y would say, 

Q Well, what I mean is who would determine the 
price? You spoke earlier of having a falling out with him 
with regard to children's records? 


A T would, 


Q If Mr, Taback wanted you to do some pressin: 


and would talk to you about the vnrice of the pressing, wonle he 


| eall you? 


A Yes, 

Q If he had complaints, would he speak to you? 

A About the price? 

Q Yes, Abovt the service, 

A I suppose, He was a very forward man and he would 
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speak to almost everybody, 


Q Did he ever discuss the quality of the lire? 

A No, 

a) Or just general business asvects? 

A I don't think se, 

Q You stated that the material in Playtime Pecords 
numbers 101 through 105 is material that you furn'tshed 


Mr, Taback; is that correct? 


A Yes, 

Q From your catalog? 

A Yes, 

Q Do you remember that clearly? 

A Yes, quite clearly because that was, the only 


material that was available at the time, 


Q Did you use something to refresh your recollection 


about that? 

A When T saw the imvoices. 

Q When did you see them? 

A When did I see them? Just before I came, 7 
would say within the past several weeks, 

fa) Until then you wouldn't have been able to reca) 


that you furnished all that material for thoserecords, is 


that correct? 


A I don't think I could, that's correct, 
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Q In the course of your business now avd in '66 
was it about the same or '62 or '60, whenever, would yor 
ever personally check on the quality of the vressinre 


that is done for a customer? 


A Would I ever check on the quality of the records 


we pressed? Yes, 


Q You listened to them? 

A Sometimes, 

Q Did you listen to Mr, Taback? 

A I don't recall, 

Q Would you have in the ordinary course 


listened to Mr, Taback? 
A Not normally, 


Q Not his? 


A No, not normally, 
Q But you listened to others? 
A If there was some question of making a decision 


they would sometimes come to me, if it is good enough to 
continue with or if it is bad enough to start, but we 
have testers and inspectors that do these thins, 
Q Did you ever do pressing for a record company 
in which you received somethirg other than a fee, for examvle, 


2 royalty on a record? 


A Did we ever 7eceive other than -- | 
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Q Rather than a flat fee, did you ever receive 
remuneration in the form of a royalty, that 13, related 
Lo the number of records sold? 

A Yes, I have, I received royalties, I recetved 


royalties for some material that -- for some patents, TI 


received royalties for -- 
Q Excuse me, I meant for record pressing, instead 
of a lat fee for gross records pressed, did you ever receive 


a royalty? 


MR, RICH: Objection, I don'« know what a flat 
fee means, 

THE COURT: Instead of getting valid a certatn 
number of times for pressing, did you ever make a deal 
like a joint venture with a producer and you set 2 share 
of the profits ora royalty? 

THE WITNESS: I don't recall, 

THE COURT: You don't recall; all right, thet is 
the answer, 

Q In 1963 when you moved from Lawndale you stated 
that you left behind you business records, iz that correct? 


~ 


A Yes, 


Q And it is those business records that were lost 


4 


in the "lood? 


A Yes, 
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) The water damage? 
A Yes, 
Q And in tnose business records would there: be ‘anythin: 


that might be able to help you to tell us the extent of 
your pressing for Taback and the dates and so forth, the 
actualinwice cosits; is that correct? 

A Yes, 

Q That is what you lost, Did you keep such reenrds 
after 1963 when you were at Las Pamas? 

: A Did we keep them after '63? 

) Yes, do you keep them now or were you keentne 
them after? 

A As I mentioned before, we keep them a certiii. 
period of time and then we dispose of them, As a matter 
of fact, yes, we keep records, 

Q Do you recall that your devosition was taken 
on August 22, 196°C, in Beverly Hills, California, by an 
attorney named Mitchel Reinis? 

A Yes, 

(9) I am going t read you some questions and answers 
and ask if those are the questions and those were your 
answers at that t’me, 

THE COURT: What are you reading from? 


MR, COUTURE: From the devosition of Mr, Brown 
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taken August 22, 1969, 

THE COURT: In this case? 

MR,’ COUTURE: In this case, 

MR, RICH: May I ask if you have an extra copy 
of the transcript? 

MR, COUTURE: I don't have an extra copy, In 
fact, your Honor, I don't have the signed ribbon copy ialaleanae 
the ribbon copy is still in the possession of defendants! 
counsel, It has never been delivered to me, 

THE COURT: You may read from it, You are not 
objecting? 

MR.’ RICH: I have no objection, Can I get an 
extra copy of the transcript from which he reads the 
questions and answers so iE: can follow along? 

THE COURT: You want it? 

MR, RICH: I have it, 

THE COURT: The witness doesn't reed an extra 
copy. 

MR, RICH: What are you reading? 

MR, COUTURE: Page 30. 

"9 Do you have any records and/or records or 1j “ces 
or bills in your office or in your possession any place 
that would indicate the record numbers of the records 


that were pressed for Wr, Taback? 
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i ** I do not, 


"6 So there is no way of knowing therecords that 


|| you pressed for Mr, Taback, is that correct? 
"A I don't -- I don't believe there ts, 
"Q Is there a method of determining the quantity 


of records that you pressed for Mr, Taback and the dates 


that you pressed them? 

"A No, we don't keep records that lon, 

"Q When you did business with Mr, Teback 1n 1960 
or 1961 did you yourself print up the labels 2nd 
them to the records? 

"A You have asked me two questions, 

a) Can you give me two answers? 

"A We didn't print up the labels but “nm the process 
of making up the record they are moldec into the record," 

THE COURT: Did you testify to thet” 


THE WITNESS: Yes, 


THE COURT: Was it true? 


Q At chat time were you aware of the “lood that 
| had occurred at Lawndale? 
A At the time of the deposition? 


Q Yes, 
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2 Q August, 1966? 
o. A Oh, the flood in August, '66? I'm sorry, T don't , 
4 | understand your question, 
5 MP, RICH: I don't understand the avestton either, 
6 | THE COURT: I thought the complaint was fled 
7 


in November, so how could you be having depositions 


8 | in August? 

9 MR, COUTURE: Sorry, it is August '69, your Honor, 
10 | THE COURT: You sald '66, r 
i] | MR. COUTURE: I'm sorry, 

12 | Q Did you know at this time that a flood had 

13 || occurred in Lawndale when you answered thes< questions? 

14 A I knew of the flood, ves, 

15 Q Did you tell the attornoy at the time of tris 

16 flood? 
7 MR,’ RICH: Objection, your Honor, 

18 THE COURT: He can ask whether he @id or dian't, 

19 MR, RICH: If the question is asked of hin, 

20 that is one thing, and I wish Mr, Couture would refer to 

21 the testimony, 

Z| MR, COUTURE: I am not speaking of the testimony, 
43 | THE COURT: He can answer that, Overruled, 

vA | A I don't recall if they asked it or not, 

= | Q Did you tell the attorney about tne water damaye | 
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to your records? 

A Did I tell the attorney? 

Q In 1969 at the taking of this deposition, did 
you tell the attorney about ‘he water damare to your records 
in Lawndale? 

A I don't recall, I don't believe so, 

Q You stated on direct examination, T belteve, 
that you pressed for Taback only Playtime inbdel and not 
the Carousel label, is that correct? 


To the best of my recollectiacn, fT think that 


Do yourecall preparing with your attorney 
and signing, written answers to interrogatories in conrection 
with this case, your signing took olace May 7, 1%9? 
A I probably did, I don't know, 


MR, COUTURE: Mark this for identiftecation, 


(Plaintiff's Exhibit 22 marked for identification, } 


ME. COUTURE: That contains both the questirns 
the answers,. 
a] I read you Question 7A of the interroratortes; 
"State whether defendant has ever used the names 
ytime Records or Carousel Records as labels or mars 
for phonograph recordings or whether the de7endant has ever 


used Playtime Records «cr Carousel Records «Co,: as business 
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Styles and set forth first date of each use and waether 


if use was such use discontinued, 
rae Defendant has pressed and manufactured records 
under the label Playtime Records and Carousel, And has rat 
used these names as its business or trade name," 
Would you state now whether you ever pressed 
a Carcusel label? 


A I say I don't recall, but I may m2ke the commens 


that that was before we had seen the invoices which trigtoned 


off a series of recollections and things were a little clearer, 
a When did you see those invoices arain? 
A Several weeks ago, 
Q For the first time? 
Yes, 
In California? 
Yes, 
And from whom were they obtained? 
From the attorney, from John Gray. 
He is your attorney, though, ts he not? 
He is not my attorney, 
If it helps you to remember whether he was your 
attorney or not, I e a stipulation in the file entered 
|into between me and Mr, Gray in which you-and the defendan< 
Sane given additional time to answer my complaint, 


HI 


| 
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He was my attorney then, tt not now, 
When did he cease being your attorney? 
I think Mr, Rich took over the case-- 
THE COURT: I can’t hear you, 
When Mr, Rich or Mr, whoever took over, 
MR, RICH: If I may clarify -- 

Q Did Mr. Gray assist you in prev2ring this answer 
to interrogatories? 

Yes, 
Did Mr. Gray prepare this with you? 


Yes, 


in evidence, 
RICH: I have no objection, 
COURT: Received, 
(Plaintiff's Fxhibit 22 received in evidenc?, ) 
Q I should like to read again from your devos’ tion 
of August 22, 1969, Mr. Brown, 
Question by Mr, Reinis to you: 
"T am going to show you a copy of the letter to 
| Playtime Records, Inc, at your address ani the plaintiffs 


attorney in this matter dated May 17, 1966, And, counscl, 


| 
| 
| 
| 
| 


| I would like to attach a copy of this to the cevosition, 


"Mr, Gray: My I see that? 
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"Mr, Reinis: May we mark tris as Plaintiff's 


Fxhibit 1, 


"(Whereupon the document ovreviously referred 


to by counsel was marked for identification by the notary 
as Plaintiff's Exhibit No, 1 and is attached to the 
deposition," 


Do you recall that? 


Exhibit 15, Mr 


Tt 25 Plaintirce'ts 
COUTURE: Plaintiff's Exhibit 14, 
Continuing Mr, Reinis' questions: 
"Do you recall receiving this le‘ter,Mr, Brown? 
"a T'm sorry, no, I don't recall receiving it, 
KO Now, I am going to show you a letter dated 
June 16, 1966, written on the letterhead of Rainbo Records 
and signed by Jack G, Brown, President, If 4s dated 
June 16, 1966, and I will attach this to “he deposttion 
as Exhivit 2, Please read it and then I will ask you a 
couple of questions about it, 


"Let the record indicate that Mr, Brown is 


holding the original. 
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"Have you read the letter, Mr, Prown? 
yes, 

Is that your signature? 

Yes, 

Do you recall writing that letter? 

T don't recall writing it. 

Is that your letterhead? 


Yes, 


It says Rainbo Records, it doesn't indicate 


whether it is a corporation or not, Does that indicate 
is corporat ion? 
You are asking me this -- 
Is that your corporate name, Rainhbo Records? 
4t .s not a corporate name," 
COURT: We will take a five-minute recers, 
COUTURE: I will be finished in a few rimices, 
* COURT: All right, go ahead, 
thas your testimony? 
A 
9 At that time, Do you recail that Mr, 
continued to ask you more questions svout th 
I'm sorry, before that, as you just heard at this time 
you didn't remember writing the letter. 


A That's correct, 
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Q ‘* is in 1969, you didn't remember writine 
that letter in 1966, When was it that you were able to 
sevall writing that letter and became canable of fivine us 
the testimony you Gave us this morning regarding 16? 

A When TI had an oppertunity to study it and then 
try to put in juxtaposition what these various questions 
and answers refer to, At the time I saw this letter I 
didn't recall seeing it and it came as quite 2 surprise 
to mein theensuing time I began to reconstruct and thin 
and just gave you the answers that fT 

When was the next time that: you reconstmicted 
and thought about the letter? 

Well -- 

Was it recently, within 90 days? 


Yes, it was part of that, reviewing that letter, 


Did you co that alone? 


I did it alone, I did it tn concer: with other 


With Mr, Gray? 
I don't recall, 


MR. RICH: I object at this point, -rour Honor, 


Mr, Croy apparently did represent Mr, Brown, was his i&Lorey 


at a certetn point of time, I think it is a guestion of 
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2 privilece, 


i THE COURT: Sustained, : 


Q Again reading Mr, Reints! questions to you concernin 
5 that letter at page 28, line 6 -- he iswferring to the: 
6 let*er that you wrote, Plaintiff's Exhibit 15 -- 


Q You state in the first Paragraph there thet 


a 


° 'The Carousel and Playtime record line has heen inactive 
9 for two years,' Were you there referring to record lines 
10 not owned by Rainbo Records? 
ll | "A I don't recall what the basis for this was, 
12 "Q You say 'We may reactivate the line,' Despite 
13 that statement, is it your testimony that you had no 
M4 interest in those lines? 
15 "A I don'+ understand, When you"say no interest 
16 in the line, I don't understand what you mean. 
17 "Q Whom does the word ‘ve’ refer to tn the second para- 
18 graph, the first word of the second paragrarh? | 
19 "A I don't recall, | 
20 | "Q Who 1s Ed Chalpin? | 
zl "A He is in the wuisic business or was in the music | 
= ae business in New York, | 
=i "Q And what 1s PPx? | 
“ ! "A I believe that is the name of his company, | 
5 | 4) What kind of company was it? | 
| 
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Music, 

Publishing? 

Yes, whatever, music publishin;, leasine, 

You state in the last Nerarraph the las: 
words, ‘We purchased the entire cataloz.' Do you dény 
that you purchased Playtime and Carousel catalogs? 

"A What is your definition of the Carousel and 
what is your definition of a catalosz? T don't recall this, 

"Q I am takinz your deposition, You tell me what 
purchased and ty whom, 

"A I don't recall the events of this at all 
would have to sort of refresh my memory. I'm sorry, 

"¢ your memory? 
you have any records or documents to indicate this? 

7. I don't kner, I would have to Start . -rouncinge 
Some place I believe, 

"Q Do you recall the hold harmless agreement that 
is mentioned in that third paragraph? 

"A No, I don't, | 

"Q Was your corporation involved in the purchasine 
of product in the years 1960 and 1961? 

mh is 


"”) And you heve no idea what the phrase 'We ourchased | 


| the entire catalog' means? 
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Jwh29 Brown-cross 
"A No, I don't, 

After reading this letter does it refresh your 
memory at all as to whether or not Rainbo Records was 
involved in or had an ownership in the Carousel or Playtime 
line? 

it doesn't recall anything to me," 
that your testimony? 
A Se 
Q Were those the questions? All right, But vov do 
recall much better now all of these things, is that your 
testimony? 
A That's corre >t, 


MR, COUTURE: No further questions on cross, vour 


THE COURT: Mr, Rich? 
MR, RICH: Yes, I have a counle of questions, 
THE COURT: Make it fast, 
REDIRECT EXAMINATE GH 
BY MR, RICH: 


Q Mr, Brown, when Rainbo Reccrds performed vreszing 


services for a customer, did it ever send invoices to itself? | 


A To itself? 


Q Yes, Let me rephrase it, 


When Rainbo Records verfo-med pressing services 
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jwh4so Bre m-cettirect 
for a customer, to whom did it send the invoire for there 
services? 
A To the customer, 
Q Did Rainbo Records ever maintain a Box 125 
in Lawndale, California? 


A IT don't recall, I think I said that TIT don't recall, 


Q I show you the invoices that you referred *o 


earlier and I show you the first two invoices, sold to tyrtec 
Record Company, Box 125, Lawndale, California, 
Would you have sent an invoice to yoursel*? 
No, I see, No, I would not have, 
Q Prior to the partnership in 1°60 do you now 
what business Mr, Taback was in? 
A Generally he was in the buying and selling of 
old records, pressing records, a very miscellaneous kind 
of a record business, 
Q Do you know the name of the attorney 
Taback in 1960 and on through about ‘62 or '63? 
A It was Mr, Gray. 
a) Was he your attorney at that time? 
No, I don't thin. he was my attorney at that time, 
Q You had mentioned a dispute with Mr, Taback earlier 


concerning billing, the prices charged by Rainbo for its 


pressing services to Mr, Taback, Did Mr, Gray ever become 
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1 || gwh4 Brown-redirect 
| | 
2 ! involved in a situation in which you had a vroblem with 
3 | Mr. Taback concerning billing? 
: i 4 |] A Yes, I be:il -ve so, I believe th-t he oh jected 
5 to the pressing orices, 
6 Q Who was he? 
7 A Mr, Taback wanted some renegotiation at the tir, 
* 8 Q And who did Mr, Gray represent at that time? 
9 A I think he represented Mr. Taback, 
10 MR. RICH: Your Honor, I will renresent to the Court 
i] that I had received these invoices through Mr, Grey in the 
12 file that he had when he had represented Mr, Tabac, 
13 THE COURT: What? 
2 si ™®, RICH: I had received -- 
15 THE COURT: I know that, Wi ‘t was the last thine 
16 you said, 
7 MR, RICH: I received these invoices throuch Mr, 
18 | Gray -- in other words, he had sent then out, He had these, 
19 as it is represented to me, if your Honor will hear, a Tile 
20 going beck to the time he represented Mr, Taback and this is 
| 21 | where he obtained invoices from, 
- s : Q I show you the letters that were previously marked 
: 3 | as Exhibits 14 and 15 which were referred tom the deposition, | 
“The letter from Mr, Couture is dated May 17, 1966, and your 
25 | 


| responding, letter was dated June 16, 1966, and your deposition 
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a dwh4e Brown-redirect 


Was on August 22, 1969, which is more than three year: 


» || later, 


r My question to you is, in the ‘interim totwren 


? the time those letters were written to the time of your 
6 
examination before trial, excerpts of which were read to you | 
| 
by Mr, Couture, did you read or look at these letters? 
. A Yes, 
9 | ” 
9 When did you look at tnem? 
io || Ft Re ‘ : 
| f Could you give me that question asain? T don't 
il think T understood it, 
12 . 
Q These letters were written May 17, 1966, end 
13 2. oe 4 Ts 
June ‘5, 1966, Your deposition was taken on Aurust 22, 1969, 
14 » 
more than three years iater, My question to you ‘s, dia 
2 
1S you have occasion to leok at these letters atter the timn 
16 * : 
‘ they were written, on or about those dates, and the sine 
17 
) ; of your deposition? 
18 1 + 
A No, I wasn't aware of those lettess, 
19 . 
MR. RICH: Aso I want to read 2 little past 
20 | 
what Mr, Couture had read to you before, 
21 a 
A , 1 Q "Were you doing business tn June of 1966 under the 
2 |j 
| hame Rainbo Records? 
oy ws I " 
1 A Yes, 


i "Q So was it a fictitious name owned by “the 


corporation? 
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Swh43 Brown-«radirect 


"A Yes, I suppose so," 


At the top it says -- reading at the top 


of the letter, it says "Established 1939, Were you involved | 


with Rainbo Records in 1939? 


ea Yes Ps 


Q You said formerly that the corporation was 


established in the 1940s, is that correct? 


" 


A That's correct, 


"Q Then you were carryingom > Susiness as sonethine 
‘ 


other than a corporation prior to the 1940s 


"The Witness: Yes," 


MR, RICH: I am reading tits in, your Honor, so that 


there 1s no misconception about the “art that the partnership | 


Rainhbo records had ceased doing business -- I assume this ie 


thc reason Mr, Couture had read this in -- he said the 


Same thing before as he did on the trial now, Ghat the 


Dartnership known as Rainbo Records with Mr. Markowits 


hed ceased doing business in the 1940s end then the 


corporation came into existence at about that time, I just 


felt Mr. Couture was reading this in to show how his 
testimony about the partnership and the corporation was 


different, 


MR. COUTURE: I was readins it to show how much 


ber ‘he defendant's nemory is now than it vas in 1969, 
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dwh4t4 Brown- redirect 
MR, RICH: Certainly not in rezard to those, 
I have no further questions, 
THE COURT: All right, defendant rests? 
MR, RICH: Yes, 
THE COURT: The plaintiff rests? 


MR. COUTURE: Yes, 


THE COURT: What do you wart to do about briefs, 
gentlemen? 
MR. COUTURE: Two weeks, 


THE COURT: Whatever you ssyv. “here is no ureenc 


“< 


to a 1966 case, I will meet the convenience of eounsel, 
MR. RICH: Your Honor, I have a very bad time 
problem nox, I am starting a very major lone trtal before 


‘ 


Judge Pollack this month and I imagine that trial wilt ovo vad ly 
last about three weeks, I know between now and the the tine , 
the trial starts ov ends I won't get a chance to get to the 
briefs here, 

THE COURT: When did you want to? Do you want to 
exchange briefs? 


MR, COUTURE: I wovld like to reply if I could, 


Tih COURT: Exchange and each one can renly a wee 


MR, COUTURE: <Any time you want, Is three weeks 


too soon? 
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MR. RICH: No, I fust said I won't have a cheneo 


q 3 || to begin it until probably some time ahout the midale n* 
— + || November, the earliest date, So t would go along with a 

5 Sugcestion of 90 days, 

6 THE COURT: If we wait that long forget all about L%, 

? Maxe the brief returnable November 30th, Exchange briets, 

8 Then you can have one week after that to reply, 

° “R. COUIVRE: Shall we keep che exhibits? 

10 THE COURT: Better keep the exhibits, Vou won! « 

1] he adle to write a brief, Fxchange exhibits, Tf the atne- 

12 “ellow needs vour exhibits give it to him; make sore arrpenrce- 

13 ments amons yourselves, 

" All right, I will reserve on 41° motions, Tf 

1 assume you are making motions now, Tf don't want too peacral 

16 briefs because I know this field a little bit ond there 

7 are some very acute problems you have to brief, on the 

18 statute of limitations, on whether or not the evidence shows : 

19 that the defendant was merely a copier, what is the liadi lity 

a of a conter in the Secong Circuit, if the infringement was 

21 Innocent, what flows from that, is this an infringenens case 

as 1 under Section 101 or is it a statutory con lsory licensee ! 

= | nie in any event, whatever else you think of, Snt nin it hier 

a its | 
to those points and by particular composition, That ts why 

95 | | 


I wanted the chart, We «ould use the chart, 
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There will be an issue obviously of whether Production 


a 


| the phonograph record in certain of tne counts prior to 


une obtaining of the Statutory copyrifnt is publication 


so as to set off common law rights, 


You also have a problem probably of late fling 


of notice of use and how that affects the fects in the 


Case 


- The rules of law are difficult, but the ¢ 


"acts 


may be difficult, 


XY am just Siving you some thoughts from the ‘ 


of my head that would interest me in the bri”; 


4 
re 


You raised a question of aches, I° you have any 


authority on laches you best cite it, 
OftT the record, 


(Discussion off the record, ) 
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i | WITNESS INDEX 2469 
Name Direct Cross Redirect Recross 
Marion Rosette 18 68 162 TAR 

war G. Brown 181 223 261 


| EXHIBIT INDEX _ 
BY In 


Plaintiff Identification ——s_sFvidence 
] ] 23 24 
2 25 27 
3 26 39 
4 27 
5 34 38 
S79 37 
is 
¢ g 39 4? 4 
i4 
9 40 42 
fs) 
10 44 £5 
16 
11 46 65 
14 
12 47 §3 
18 
LIA 49 2 
19 
i3 55 
20 
14,1516 67 63 
Gh 
7 137 
18 1696 LET 
Lad 
19 227 238 
st 
20 2334 
a 
22 253 255 
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Plaintiff, 
-against- 

INTERROGATORITS 


CROWN RECORD CO., INC. 


63 Civil Action 
Defendant. File No. 3411 


- 


PLEASE TAKE NOTICE that the defendant demands that 
the plaintiff wonsies the following interrogatories under oath 
and that the said answers be served on the undersigned within 
twenty (20) days after receipt hereof. 


1. As to each and every one of the musical 
compositions claimed in the complaint either to have been 
created, composed and written by the plaintiff or adopted and 
arran;ed by her: 


a. State the date of the completion by the 
plaintiff of the composition, writing, creation, 
arrangement or adaptation of each thereof. 


b. State whether or not printed reproductions 
thereof were vended, and if so the date of the 
first vending thereof and the person, firm or 
corporation printing, publishing and vending the 
Same. State whether each said printing, publish- 
ing and vending was made with plaintiff's consent. 
If any said consent was given orally, state the 
date’of the giving of each such consent, the 
person to whom given, and the place given. If any 
said consent was given in writing, the date 
thereof, the place given, the person to whom 
given and attach copies thereof; if copies are not 
available, state the substance thereof. 
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c. State whether to plaintiff's knowledge any 
mechanical reproduction of. any of said compositions 
it were made, distributed and vended; if so,set forth 
7 the first date of each said mechanical reprdduction 

and vending thereof and the person or corporation 
i who mechanically reproduced the s°ne, or vended or 
otherwise distributed the same anc “he place or 
places where the same were mechanically reproduced, 
1 and the place or places where the same were vended 
¥ _ or otherwise distributed. 


G. State whether each such mechanical repro- 
duction, distribution and vending as is set forth in 
the Answer to Interrogatory lc. hereof was made with 
plaintiff's consent. If said consent was given 
_ orally, state the date thereof and the person to 
whom given; if such consent or consents were given 
in writing, state the date each said consent was 
given, the person to whom given and attach a copy of * 
each such consent; if copies are not available, 
state the substance thereof. 


e. List the date on which each Notice of Use 
for each mechanical reproduction set forth in the 
Answer to Interrogatory lc. hereof was first filed 
in the Office of the Register of Copyrights of the 
United States, the number thereof, and if a copy of 
the certificate of the filing of Notice of Use is in ° 
the possession or under the control of the plaintiff, 
attach copies thereof hereto. 


2. Ag to each and every one of the musical composi- 
tions claimed in the complaint either to have been created, 
composed and written by the plaintiff or adopted and arxangod by 
her: 


if a. State whether the plaintiff claims that the 
. aa defendant infringed her copyrights and other rigbto 

" in any such cumposition by mechanical reproduction 
: thereof and if so, the title of each said compositior. 
If the answer is in the affirmative, as to any such 
an cowposition state the title of the reproductio..s 
| alleged to infringe plaintiff's copyrights and other 
i rights and the date when the plaintiff first became 
; aware that each said methanical reproduction was 
being distributed or vended. 


| b. State whether the plaintiff claims that the 


. 


34he-3 


defendant infringed her copyrights and other rights 
in each such composition by printing and either 
vending or otherwise distributing printed copies 
thereof. Ef the answer is in the affirmative, state 
the title pf each said comporition and the date on 
which the plaintiff first became aware that 
defendant was so infringing her copyrights or other 
rights. 


c. State whether the plaintiff claims that the 
defendant infringed her copyrights or other rights 
in any said compositions by means other than those 
set forth in the Answers to Interrogatories 2a. and 
2b. hereof. 


d. State when the plaintiff first gave the 
defendant actual notice of her claim that the 
defendant was infringing her copyrights and other 
rights in each such composition. If it is alleged 
said notices were given orally state the person who 
gave each of them, the person to whom given and the 
dates and places thereof and the substance of said 
communications. If it is alleged said notices were 
given in writing state the date on which they were 
given, the persons to whom they were given, whether 
the said notices were delivered personally or by 
mail or other means and annex copies of each said 
notice. 


3. As to the compositions "LAZY MARY", “OH DEAR, 


WHAT CAN THE MATTER BE?", "DID YOU EVER SEE A LASSIE?", 

"OLD KING COLE", “OATS, PEASE, BEANS AND BARLEY", "THERE WAS A 
CROOKED MAN", "HICKORY DICKORY DOCK", "A "HUNTING WE WILL Go", 
"HEY DIDDLE DIDDLE", "WHERE NAS MY LITTLE DOG GONE", “LiviiP TY 
DUMP TY", "DING DONG BELL", "POP GOES THE WEASEL", "“GOOSEY GCOISEY 
GANDER", “PUSSY CAT PUSSY CAT", "FIDDLE-DE-DEE", "LITTLE BO 
PEEP, "MISS MUFFETT" and "JACK HORNER", "PAT-A-CAKE", "LITTLE 
BOY BLUE", "MARY HAD A LITTLE LAMB", "SING A SONG OF SIXPENCE", 
"THREE BLIND MICE", "HAPPY BIRTHDAY PARTY", "BILLY BOY", 

"TEN LITTLE INDIANS", “JINGLE BELLS", "THE ALPHABET SONG" and 
"TO MARKET TO MARKET", identify in detail and separately with 
reference to the lead sheets attached to the Complaint as 
Exhibits, all the material which the plaintiff claims to have 
been original with her. 


4. As to the compositions "CHARLIE HAD A CHOO- 
CHO)", "CHICKEN LICKEN", "THE ELVES AND THE SHOEMAKER", 
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"THE EMPEROR'S NEW CLOTHES", "FUNNY BUNNY", "THREE LITTLE PIGS", 
*"OLD MOTHER HUBBARD", "THE LION AND THE MOUSE", “THE FISHERMAN 
AND THE FLOUNDER", "OLD WOMAN WHO LIVED IN A SHOE", "SING A 
SONG OF SIXPENCE", "F-“ACCHIO", “ALICE IN WONDERLAND", 
"CINDERELLA", "GOLD1LUCKS AND THE THREE BEARS", “JACK AND THE 
BEANSTALK", “LITTLE RED RIDING HOOD", "SNOW WHITE AND THE SEVEN 
DWARFS", "RAPUNZEL", “COWBOY'S OLD HORSE", "SANTA CLAUS IS 
FLYING THROUGH THE SKY", "WYNKEN BLYNKEN AND NOD", "BRAVE LITTLE 
SAMBO", "SLEEPYTIME FOR DOLLY", "NIGHT SONG FOR LITTLE ONE", 

in each instance: 


a. State when it is claimed that Lincoln Records, 
Inc. complied with Title 17, U. S. Code and secured 
the copyright of said composition and whether 
plaintiff's rights therein devolved upon Lincoln 

. Records, Inc. under an oral assignment or written 
assignment. If any said assignments were made 
orally, state the date thereof, the place made, the 
substance of the conversation whereby it is claimed 
the assigiument was effected and the parties to said 
conversation. If any said assignments were made in 
writing, state the date on which said writing was 
delivered, the person signing the same, the person 
to whom given, the manner of delivery (e.g., whether 
personally or by mail) and attach copies of each 
said assignment. If copies are not availabie to 
plaintiff, state the substance thereof. 


b. In each said instance when it is claimed that 
Lincoln Records, Inc. obtained the copyright and 
thereafter sold, transferred, and assigned the same 
to plaintiff, state whether each said conveyance was 
by oral assignment or written assignment. If any 
said assir-ments were made orally, state the dates 
thereof, the place made, the substance of the 
conversation wherein it is claimed the assignment was 
effected, and the parties to said conversation. If 
any said assignments were made in writing, state the 
date on which said writing was delivered, the persor 
signing the same, the person to whom given, the 
manner of delivery (e.g., whether personally or by 
mail) and attach copies of each said assignment, If 
copies are not available to plaintiff, state the 
substance thereof. 


5. a. As to each assignment either for purposes of 
collateral securing a loan to plaintiff or others or for any 
other purpose made to Whitehall Mercantile Company of any tapes 


-—-: ; 3h4be-5 

_of any of the ccmpositions of the plaintiff mentioned in any of 

the claims in the Complaint of which the plaintiff had knowlcdge, 
state the assignor, the assignee, the date of the assignment, 

the compositions reproduced on each said tape, and the date on 
which plaintiff acquired knowledge either of the assignment or 
of the contemplated assignment. If the plaintiff had knowledge 
that the assignment was being made prior to the actual 
assignment, state any steps, legal or otherwise, taken by 
plaintiff to forestall or enjoin said assignments. State any 
actions, legal or otherwise, taken by plaintiff after any said 
assignments was made to prevent, restrict or inhibit the use by 
Whitehall Mercantile Company or anyone acting through or under it 
of said tapes. ; 


b. As to any of the assignments referred to in 

Interrogatory 5a. hereof, state whether the plaintiff gave her 
consent to any of the same either to the assignor, the assignee 
or any othey party. If any consent to any such assignnuent was 
made orally, state the date thereof, the place made, the 
substance of the conversation whereby it is claimed such conscnt 
was given, and the parties to said conversation. If any such 
consent was given in writing, state the date on which said 
| writing was delivered, the person signing the same, the person 
| to whom given, the manner of delivery (c.g., whether personally 
‘or by mail) and attach copies of each said consent. If copies 

of said consents are not in the possession or under the 

control of plaintiff, state the substance of each said consent. 


MARGULIES, HEIT & ROTHENBERG 
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By: LLiAé (+7 Kf Mb 
Member of the Firm 
Atcorneys for Defendant 
Office & P.O. Address 


400 Madison Avenue Ps 
, New York, New York 10017 


Telephone: Plaza 5-1566 


tO: 
ZISSU, MARCUS & STEIN, Esqs. 
Attorneys for Plaintiff 
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| 
INTERROGATORIES 
| 
| 
| 


Plaintifé, : ANSWERS TO WRITTEN 

1 -against- 

63 Civil Action 

|| CROWN RECORD CO., INC., : File No. 3411 

' Defendant. 

oe x 

f : - 
1 SIRS: 


; Plaintiff, MARION ROSETTE, answering the written 
| 
interrogatories served upon her by defendant, states as 


follows: 
Answering Interrogatory No. 1 
\ 
(a) The approximate date of the completion by | 
| 


plaintiff of each musical composition infringed by dofcendant 


} follows: 
| LAZY MARY July, 1951 | 
! RUNAWAY CHOO-CHOO TRAIN February, 1949 
i PADDY THE BAKERY BOY February, 1949 
n CHICKEN LICKEN February, 1949 
i, SHOEMAKER AND THE ELVES February, 1949 ~- | 
i THE FROG AND THE ‘OX February, 1949 
4| OH DEAR, WHAT CAN THE MATTER BE August, 1951 
i DID YOU EVER SEE A LASSIE |. July, 1951 
1 OLD KING COLE July, 1951 
} OATS PEAS BEANS AND BARLEY July, 1951 
THERE WAS A CROOKED MAN August, 1949 
r THE KMPRROR'S Nu&W CLOTHES June, 1950 
i MUNITY BUNNY December, 1946 
THREE LITTLE PIGS Decomber, 1948 | 
| OLD MOTHER HUBBARD — January, 1949 
i THE LION AND THE MOUSE. January, 1949 


THE FISHERMAN AND THE FLOUNDER January, 1949 
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HICKORY DICKORY DOCK July, 1951 
A'HUNTING WE WILL GO July, 1951 
HEY DIDDLE DIDDLE July, 1951 
WHERE HAS MY LITTLE DOG GONE July, 1951 
HUMPTY DUMPTY . July, 1951 
OLD WOMAN WHO LIVED IN A SHOE . August, 1949 - 
DING DONG BELL August, 1949 
POP GOES THE WEASEL | July, 1951 | 
GOOSEY GOOSEY GANDER July, 1951 
PUSSYCAT, PUSSYCAT July, 1951 
FIDDLE DE DEE July, 1951 | 
LITTLE BO PEEP July, 1951 | 
PAT-A-CAKE July, 1951 
LITTLE BOY BLUE July, 1951 | 
MARY HAD’A LITTLE LAMB July, 1951 
SING A SONG OF SIXPENCE July, 1951 | 
PINOCCHIO May, 1952 
ALICE IN WONDERLAND May, 1952 
CINDERELLA January, 1949 | 
GOLDILOCKS AND THE THREE BEARS March, 1948 | 
JACK AND THE BEANSTALK April, 1949 
LITTLE RED RIDING HOOD March, 1948 | 
SNOW WHITE AND THE SEVEN DWARFS July, 1950 
RAPUNZEL July, 1950 | 
THREE BLIND MICE , July, 1951 
HAPPY BIRTHDAY PARTY July, 1951 | 
COWBOY'S OLD HORSE July, 1950 
BILLY BOY July, 1951 
TEN LITTLE INDIANS July, 1951 
SANTA CLAUS IS FLYING THROUGH 

THE SKY June, 1950 
JINGLE BELLS July, 1951 
WYNKEN BLYNKEN AND NOD June, 1950 
BRAVE LITTLE SAMBO December, 1948 
THE ALPHABET SONG July, 1951 
TO MARKET, TO MARKET Jvly, 1951 
SLEEPY TIME FOR DOLLY December, 1948 
NIGHT SONG FOR LITTLE ONE January, 1949 


(b) No printed reproductions were made of 


plaintiff's subject musical compositions. - 


plaintiff's subject musical compositions were first made, 


: 

| 
(c) Authorized mechanical reproductions of | 
distributed an! vended by LINCOLN RECORDS, INC. and JUNIOR | 
' 


RECORDS, INC. All said mechanical reproductions were made 


in New York, New York, and vended and distributed een 


> 


Records, Inc. 


the United States. 


date, and Junior Records, Inc. 


LAZY MARY 


RUNAWAY CHOO-CHOO TRAIN 
PADDY THE BAKERY BOY 
CHICKEN LICKEN 
SHOEMAKER AND THE ELVES 
THE FROG AND THE OX 

OH DEAR, WHAT CAN THE 


MATTER BE 


DID YOU EVER SEE A LASSIE 


CLD KING COLE 


OATS PEAS BEANS AND BARLEY 
THERE WAS A CROOKED MAN 
THE EMPEROR'S NEW CLOTHES 


FUNNY BUNNY 


THREE LITTLE PIGS 
OLE MOTHER HUBBARD 
THE LION AND THE MOUSE 


The date of the first vi chanical repro- 
duction of each infringed composition and the corporat ton 
which first mechanically reproduced it follow (Lincoln 

is iutivatind by "(L)" following the- listed 


by "(J)" ): 


8/20/51 (J) 
2/17/49 (L) 
2/17/49 (L) 
2/15/49 (L) 
2/15/49 (L) 
2/15/49 (L) 


8/23/51 (3) 
8/9/51 (J) 

8/17/51 (J) 
8/13/51 (J) 
9/29/49 (L) 
7/25/50 (1) 
1/4/49 (L) 

1/7/49 (L) 

2/15/49 (L) 
1/24/49 (L) 


THE FISHERMAN AND THE FLOUNDER 2/17/49 (L) 


HICKORY DICKORY DOCK 
A'HUNTING WE WILL GO 

HEY DIDDLE DIDDLE 

WHERE HAS MY LITTLE DOG GONE 


HUMPTY DUMPTY 


OLD WOMAN WHO LIVED IN A SHOE 
DING DONG BELL 

POP GOES THE WEASEL 

GOOSEY GOOSEY GANDER 
PUSSYCAT, PUSSYCAT 


FIDDLE DE DEE 


LITTLE BO PEEP 


PAT-A~-CAKE 


LITTLE BOY BL : 
MARY HAD A LITTLE LAMB 
SING A SONG OF SIXPENCE 


PINOCCHIO 


ALICE IN WONDERLAND 


CINDERELLA 


8/9/51 (J) 

2/15/49 (L} 
8/17/51 (J) 
8/10/51 (J) 
8/16/51 (J) 

9/29/49 (L) 

9/30/49 (L) 
8/16/51 (J) 
8/16/51 (J) 
8/21/51 (J) 
8/17/51 (J) 
8/21/51 (J) 
8/23/51 (J) 
8/16/51 (3) 
8/16/51 (J) 
8/17/51 (J) 
6/5/52 (J) 

6/5/52 (J) 

1/24/49 (L) 


GOLDILOCKS AND THE THREE BEARS 4/19/48 (L) 


JACK AND THE BEANSTALK 

LITTLE RED RIDING HOOD 

SNOW WHITE AND THE SEVEN 
DWARFS 


RAPUNZEL 


5/9/49 (L) 
4/19/48 (L) 


7/26/S0 (L) 
7/26/50 (L) 
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THREE BLIND MICE 


HAPPY BIRTHDAY PARTY 
COWBOY'S OLD HORSE 
BILLY BOY 

TEN LITTLE INDIANS 
SANTA CLAUS IS, FLYING 


THROUGH THE SKY 
JINGLE BELLS 


WYNKEN BLYNKEN AND NOD 
BRAVE LITTLE SAMBO 

THE ALPHABET SONG 

TO MARKET, TO MARKET 
SLEEPY TIME FOR DOLLY 
NIGHT SONG FOR LITTLE ONE 


8/21/51 (J) 
8/13/51 (J) 


7/27/50 


8/13/51 (J) 
8/16/51 (J) 


| | 

| 

(L) | 
| 


7/25/50 (L) | | 


. 8/9/51 (J) 


7/25/50 (L) 
1/24/49 (L) 


8/20/51 (J) 
8/23/51 (J) 
1/4/49 (L) 

1/24/49 (L) 


(d) Each mechanical reproduction, distribution 


. 
and vending set forth in the Answer to Interrogatory l(c) | 
| 


was made with plaintiff's consent. 


given as follows: 


Lincoln Records, Inc. 


Said consents were 


Orally upon the assign- 


{ 
{ 


ment of plaintiff's rights in and to the particular composi-+ 


tions at the time of their creation 4 to 6 weeks before 
they were mechanically reproduced in New York, New York to 


George Rosette, at that time an officer in said corporation 


Rosette, 


Junior Records, Inc. - 


ge ee eee 


Orally to George 


then an officer of said corporation, prior to 


mechanical reproduction (exact date unknown) - a written 


license granted June 23, 1952 in New York, New York, de- 


writing is attached hereto and marked "Exhibit A". 


(e) The date on which the Notice of Use for 


“livered to the aforesaid George Rosette. 


A copy of said- 


each mechanical reproduction set forth in the answer to 


Interrogatory l(c) was filed with the Register of Copyrights 


34ha-10 
(volume and page numbers are given immediately after 


title, followed by the date): 


LAZY MARY 60/907 (10/21/63) 
RUNAWAY CHOO-CHOO TRAIN 45/865 (1/25/61) 
PADDY THE BAKERY BOY — 45/866 (1725/61) 
CHICKEN LICKEN 45/865 (1/25/61) 
SHOEMAKER AND THE ELVES 45/865 (1/25/61) 
THE FROG AND THE OX 45/865 (1/25/61) 
OH DEAR, WHAT CAN THE 
MATTER BE 68/348 (2/9/65) 

DID YOU EVER SEE A LASSIE 68/348 (2/9/65 ) 
OLD KING COLE 63/322 (3/20/64) 
OATS PEAS BEANS AND BARLEY 68/348 (2/9/65) 
THERE WAS A CROOKED MAN 68/349 (2/9/65) 
THE EMPEROR'S NEW CLOTHES 45/866 (1/25 /61) 
FUNNY BUNNY 45/866 (1/25/61) 
THREE LITTLE PIGS 45/866 (1/25/61) 
OLD MOTHER HUBBARD 45/865 (1/25/61) 
THE LION AND THE MOUSE 45/865 (1/25/61) 
THE FISHERMAN AND THE FLOUNDER 45/865 - (1/25/61) 
HICKORY DICKORY DOCK 68/348 (2/9/65) 
A ‘HUNTING WE WILL GO 68/349 (2/9/65) 
HEY DIDDLE DIDDLE 60/907 (10/21/63) 
WHERE HAS MY LITTLE DOG GONE 60/907 (10/21/63) 
HUMPTY DUMPTY 60/907 (10/21/63) 
OLD WOMAN WHO LIVED IN A SHOE 45/866 (1/25/61) 
DING DONG BELL 60/907 (10/21/63) 
POP GOES THE WEASEL 63/322 (3/20/64) 
GOOSEY GOOSEY GANDER 60/907 (10/21/63) 
PUSSYCAT, PUSSYCAT 68/348 (2/9/65) 
FIDDLE DE DEE 68/349 (2/9/65) 
LITTLE BO PEEP 60/907 (10/21/63) 
PAT-A-CAKE 68/349 (2/9/65) 
LITTLE BOY BLUE 60/907 (10/21./63) 
MARY HAD A LITTLE LAMB 60/907 (10/21/63) 
SING A SONG OF SIXPENCE 63/322 (3/20/64) 
PINOCCHIO 63/322 (3/20/64) 
ALICE IN WONDERLAND 63/322 (3/20/64) 
CTNDERELLA 45/866 (1/25/61) 
GOLDILOCKS AND THE THREE BEARS 45/866 (1/25/61). 
JACK AND THE BEANSTALK 45/866 (1/25/61) 
SNOW WHITE AND THE SEVEN 

DWARFS 45/865 (1/25/61) 
RAPUNZEL — + *45/865 (1/25/61) 
THREE BLTND MICE 63/322 (3/20/64) 
HAPPY BIRTHDAY PARTY 60/907 (10/21/65) 
COWBOY'S OLD HORSE | 45/865 (1/25/61) 
BILLY BOY . 68/349 (2/9/65) 
TEN LITTLE INDIANS 65/322 ' (3/20/64) 
SANTA CLAUS IS FLYING 

THROUGH THE SKY 45/865 (1/25/61) 
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JINGLE BELLS 60/907 (10/21/63) 
WYNKEN BLYNKEN AND NOD 45/865 (1/25/61) 
BRAVE LITTLE SAMBO -45 /866 (1/25/61) 
THE ALPHABET SONG 63/322 (3/20/64) 
TO MARKET, TO MARKET 63/322 (3/20/64) 
SLEEPY TIME FOR DOLLY 45/866 (1/25/61) 
NIGHT SONG FOR LITTLE ONE 45/865 (1/25/61 
Copies of the certificates of the filing of the Notices 


of Use are attached hereto and marked "Exhibit B". 


‘Answering Interrogatory No. 2. 


(a) Plaintiff claims that defendant subtinaiel 
her rights in the suLject musical compositions by mechanical 
reproduction. Plaintiff first became aware of certain of | 
defendant's infringements when she first found an infring- 
ing album (Crown CLP 5075) in November or December, 1957. 
Plaintiff has no record of the dates when she first became , 
aware of the other infringements but it was, for each, 
sometime within 1958. Plaintiff's compositions and the 
titles of defendant's infringing mechanical reproductions 


follow: 


Plaintiff's Musical Compositions Defendant's Reproductions 


LAZY MARY LAZY MARY 

RUNAWAY CHOO-CHOO TRAIN CHOO CHOO 

PADDY THE BAKERY BOY PADDY McGHEE 

CHICKEN LICKEN CHICKEN LICKEN 

SHOEMAKER AND THE ELVES SHOEMAKER AND THE ELVES, 

THE FROG AND THE OX = THE FROG AND THE OX 

OH DEAR WHAT CAN THE MATTER BE OH DEAR WHAT CAN THE HATTER 
’ : BE 

DID YOU EVER SEE A LASSIE DID YOU EVER SEE A LASSIE, 

OLD KING COLE OLD KING COLE 

OATS PEAS BEANS AND BARLEY OATS PEAS £1 ANS AND BARLEY 

THERE WAS A CROOKED MAN ° THERE WAS A CROOKED MAI 

THE EMPEROR'S’ NEW CLOTHES _ THE EMPEROR 

FUNNY BUNNY FUNNY BUNNY 

THREE LITTLE PIGS THREE LITTLE PIGo 

OLD MOTHER HUBBARD OLD MOTHER HUBBARD 
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THE LION AND THE MOUSE 
THE FISHERMAN AND THE FLOUNDER 
HICKORY DICKORY DOCK 
A "HUNTING WE WILL GO 
HEY DIDDLE DIDDLE — 
WHERE HAS MY LITTLE DOG GONE 
HUMPTY DUMPTY 
OLD WOMAN WHO LIVED IN A SHOE 
DING DONG BELL 
POP GOES THE WEASEL 
GOOSEY GOOSEY GANDER 
PUSSYCAT, PUSSYCAT 
FIDDLE DE DEE 
LITTLE BO PEEP 
PAT-A-CAKE 
LITTLE BOY BLUE 
MARY HAD A LITTLE LAMB 
SING A SONG OF SIXPENCE 
PINOCCHIO 
ALICE IN WONDERLAND 
CINDERELLA 
GOLDILOCKS AND THE THREE BEARS 


JACK AND THE BEANSTALK 
LITTLE RED RIDING HOOD 
SNOW WHITE AND THE SEVEN DWARFS 


RAPUNZEL 

THREE BLIND MICE 

HAPPY BIRTHDAY PARTY 

COWBOx'S OLD HORSE 

BILLY BOY 

TEN LITTLE INDIANS 

SANTA CLAUS IS FLYING THROUGH 
THE SKY 

JINGLE BELLS 

WYNKEN BLYNKEN AND NOD 

BRAVE LITTLE SAMBO 

TO MARKET, TO MARKET 

SLEEPY TIME FOR DOLLY 

NIGHT SONG FOR LITTLE ONE 


THE ALPHABET SONG 


THE LION AND THE MOUSE 
THE FLOUNDER IN THE SEA | 


! 


HICKORY DICKORY DOCK 
A ‘HUNTING WE WILL GO 
ae DIDDLE DIDDLE 


WHERE HAS MY LITTLE DOG GONE 


HUNPTY DUMPTY . 


‘OLD WOMAN WHO LIVED INA SHOE 


DING DONG BELL 

POP GOES THE WEASEL 

GOOSEY GOOSEY GANDER 

PUSSYCAT, PUSSYCAT 

FIDDLE DE DEE 

LITTLE BO PEEP 

PAT~A-CAKE 

LITTLE BOY BLUE 

MARY HAD A LITTLE LAMB 

SING A SONG OF SIXPENCE 

PINOCCHIO 

ALICE IN WONDERLAND 

CINDERELLA 

GOLDILOCKS ANU THE THREE 
BEARS 

JACK AND THE BEANSTALK 

LITTLE RED RIDING HOOD 

SNOW WHITE AND THE SEVEN 
DWARFS 

RAPUNZEL 

THREE BLIND MICE 

HAPPY BIRTHDAY PARTY 

cowBoy'S LAMENT 

BILLY BOY 

TEN LITTLE INDIANS 

SANTA CLAUS IS FLYING 

THROUGH THE AIR 

JiuGLE BELLS 

Wilt " BLYWE 

LITTLE SAMBO 

TO MARKET, TO MARKET 

SLEEPY TIME FOR DOLLY 

NIGHT SONG FOR LITTLE ONE 


THE ALPHABET SONG 


EN AUD ep 


(b) Plaintiff does not so claim. 


(c) Plaintiff does not so claim. 


(d) Notice of defendant's infringements was 


given defendant in writing, by mail, prior to service upon 


defendant, on November 14, 1959, 


of a summons and verified 
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complaint alleging said infringements in an 1 action in the 
Supreme Court of the State of New York, County of New York. 
Neither plaintiff, nor her attorney at that time, Frank 
Ippolito, Esq., enema presently have copies of said 
written notice of infringement, nor does either have a 


record of the date it was given. 


Answering Interrogatory No. 3 


With reference to the lead sheet attached to the 


complaint as exhibits, the following material was created 


by the plaintiff: 


LAZY MARY: Original dialogue, musical 
interludes, inclusion of See Saw Marjorie 
Daw, and of Mistress Mary with original 
words. 


OH DEAR, WHAT CAN THE MATTER BE: Original 


dialogue, musical interludes, and words and 
lyrics of verses 3 and 4 and the second chorus. 


DID YOU EVER SEE A LASSIE: Original dialogue, 


lyrics of 2, 3, 4, 5 and 6th choruses. 


OLD KING COL: Original dialogue, words 


of second and third choruses, original music 
for string trio, and words of fourth chorus. 


OATS, PEAS, BEANS AND BARLEY: Original 
introduc: tion with sound erfects and words 
of choruses 4, 5, 6, 7, 8, 9, 10, 11, 12, 


13 and 14. 


THERE | WAS ‘A CROOKED MAN: Origine intro- 


duction, dialogue ster cur iceiaa and words 


of chorus 2. 


HICKORY DICKORY HOCK: Original dialogue, 
arrangement wich sound effects and words 
of choruses 2, 3 and 4. 


A ‘HUNTING WE WILL GO: Original dialogue 
and four choruses. 


| 
| 
| 
| 
| 
| 
| 
| 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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HEY DIDDLE DIDDLE: Original narration, 
dialogue, introduction, 2nd, 3rd and 4th 
violin solo chorus. 


WHERE HAS MY LITTLE DOG GONE: “ Original 


dialogue and 4 choruses. 


HUMPTY DUMPTY: Original dialogue dramatiza- 
tion and 2nd chorus. 


DING DONG BELL: Entirely original music, 
dialogue, and 2nd and 3rd verses. 


POP GOES THE WEASEL: Original arrangement, 
introduction, dialogue and three original 
choruses. 


GOOSEY GOOSEY GANDER: Original dialogue, 
novelty instrumental chorus, and 5 choruses. 


PUSSYCAT, PUSSYCAT: Original dialogue and 
3 choruses. 


FIDDLE DE DEE: Original intraduction, violin 
obbligato to each chorus, one original instru- 
mental chorus, and original words of choruses 
2, 3, 4, 5 and-6. 


LITTLE BO PEEP: Original medley includes 


Miss Muffett and Jack Horner with added 
original choruses for all three. 


PAT-A-CAKE: Original dialogue and 2 choruses. 
LITTLE BOY BLUE: Original introduction, 
dialogue, words to “Baa, Baa, Black Shecp" 


and original second chorus. 


MARY HAD A LITTLE LAMB: Original dialogue 
and 2 original choruses. 


SING A SONG OF SIXPENCE: Vriginal intro- 


duction, dialogue, inserts in first 3 choruses _ 


and original 4th aud 5th choruses. 


THREE BLIND MICE: Original dialogue, ar- 
rangement including chorus of "Cock-a- 
Doodle-Doo", narration and 5 original choruses. 


HAPPY BIRTHDAY PARTY: Entirely original 
words and music. 


BILLY BOY: Original dialogue and 4 
original choruses. 


344a-15 ses ; 
TEN LITTLE INDIANS: Original arrangement 
includes instrumental chorus, one original’ 
chorus and two long chants to drum accompani- 
ments. 


THE ALPHABET SONG: Original music box 
arrangement, dialogue and 3 original choruses. 


TO MARKET, TO MARKET: Original dialogue, 


Ee 


JINGLE BELLS: Original second verse. : | 
| 
| 
and 8 choruses. | 


‘Answering Interrogatory No. 4 


(a) All.of the compositions referred to in this 


PINOCCHIO and ALICE IN WONDERLAND, ac to which the complain 


herein is in error in alleging that Lincoln Records, Inc. 


| 

| 

| 

| 

5 

interrogatory (with the exception of SING A SONG OF SIXPENCE, 

t 

| 

} 


secured the copyricht - said copyrights were secured by the: 
plaintiff on the dates therein alleged) were assigned by | 
the plaintiff orally to George Rosette, representing Lincoln 
Records, Inc. The substance of the assignment agreement 
was that all rights in the compositions were to be Lincoln | 
Records, Inc.'s royalty-free and that all rights were to ! 
be reassigned to the plaintiff at such time as Gcorge 
Rosette no longer held a controlling interest in Lincoln 
Records, Inc. The said oral assignment of each cor sition 
was made in New York, New York four to six weeks prior to 
its mechanical reproduction by Lincoln Records, Inc. (See 
Answer to Interrogatory No. 1(c).) Lincoln Records, Inc. 


complied with Title 17 of the U. S. Code and secured the 


f 
copyright of ‘each composition on the following dates: 
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CHARLTE HAD A CHOO CHOO (Runaway Choo Choo Train) 5/13/49 

CHICKEN LICKEN 1/31/51 } 

THE ELVES AND TH® SHOEMAKER 5/13/49 | | 

THE EMPEROR'S NEW CLOTHES 1/31/51, 

FUNNY BUNNY 5/13/49 | 

THREE LITTLE PIGS 5/13/49 a 

OLD MOTHER HUBBARD 5/13/49 

THE LION AND THE MOUSE 5/13/49 

THE FISHERMAN AND THE FLOUNDER 5/13/49 

OLD WOMAN WHO LIVED IN A SHOE 1/31/51 

CINDERELLA 1/31/51 

GOLDILOCKS AND THE THREE BEARS 5/13/49 

JACK AND THE BEANSTALK 1/31/51 

LITTLE RED RIDING HOOD 5/23/49 | 

SNOW WHITE AND THE SEVEN DWARFS’ 1/31/51 

RAPUNZEL 1/31/51 

CcOwBOY'S OLD HORSE 1/31/51 | 

SANTA CLAUS IS FLYING THROUGH 

THE SKY 1/31/51 | 

WYNKEN BLYNKEN AND NOD 1/31/51 

BRAVE LITTLE SAMBO 5/12/49 | 

SLEEPYTIME FOR DOLLY 5/13/49 

NIGHT SONG FOR LITTLF ONE 5/13/49 | 
| 
| 
| 
| 


(b) The assignment of each composition herein 
(with the exception of SING A SONG OF SIXPENCE, PINOCCHIO 
and ALICE IN WONDERLAND, as explained above) was in writing 
and was delivered personally to the plaintiff on or about 
October 23, 1951, and signed by John Bromley, Jr. A copy : 
of the said assignment of each is attached hereto and 


marked "Exhibit Cc". 


Answering Interrogatory No. 5 


(a) No assignment of any tapes was made by 
plaintiff or anyone with her authorization to Whitehall 
Mercantile Corporation. Master tapes oe pledged, how- 
ever, with Whitehall as collateral under a loan agreement 
dated March 2, 1953, by Junior Records, Inc., the corpor- 


ation to whom plaintiff had granted a license for mechanical 
| 
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reproductions of the subject musical compositions. Said 
Junior Records, Inc. defaulted on the loan and the master 
tapes were taken by Whitehall under the aforementioned 
collateral loan agreement. These saan: tmeiailai a separate 
tape for each composition in plaintiff's complaint. Plain- 
tiff had knowledge of the pledge of the master tapes at the 
time of the loan agreement and had knowledge of the taking 
of the tapes by Whitehall on Junior's default. Plaintiff 
took no action to prevent, restrict or inhibit the use hy 


Whitehall of any of said tapes, although it was made known 


to Whitehall that the use of said tapes carried with it the 


continuing obligation to pay mechanical royalties to the 


copyright proprietor of the musical compositions embodied 


therein. 
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Defendant's Exhibit A and Al - interrogatories 
(p.344a-1 to 3448-18) 


(b) No consent was given by plaintiff to an 
assignment of any of the aforementioned master tapes. As 
stated above, however, plaintiff made no objection to the 
pledge of the tapes as colleteral nor to their acquisition 


by Whitehall upon Junior's default. 


a 
ar. ew Rose a ee ! 


Marion Rosette 
STATE OF NEW YORK 


COUNTY OF NEW YORK 


On the... day of August, 1966, before me came 
MARION ROSETTE, to me known and known to me to be the indiv- 
iduat described in, and who executed, the foregoing instru- | 
ment, and acknowledged to me that she executed the same. 


Ace t- 
( 
HARRIET SCHANCER 
Naary Public, Stole of New Yor} 
No, 03 3790759 
Qualihied in crore Courty 
Commission Expires hietci 30, 19" 


Wy TT s ge ‘ ong 
J , ‘y 3) a 
Pe Ps 


~ 


AS ere j 


i 
. 3. DIST, COUIST 
8D. OF +4. ¥ 


Ty) DEFENDAN(S' EXHIBIT B-td, - ASSIGNMENT 3448-19 
November 10 , 1955. 


t/ is Sa ee 


Thitenaii mercantile Corp., 
171 Madison Avenue, 
New York City 
Dear Sirs: 

I am the copyright owner of the words and musical 
compositions set forth in the annexed schedule and I grant 
to you or your assigns the 4rrevocable right to use the said 
% musical compositions in the manufacture and sale of sound 
records, within and without the United States for the term of 
life of the copyright. 

1. You shall pay royalties and account to me cuarter- 
arcually on the basis of records sold. 

2. For such records manufactured which are 45 R.P.M. 
records the royalty shall be 4g per side; for such records 48 
are 10" 78 R.P.M. records the royalty shall be *+¢ per side; and 
for such reoords as are 7 78 R.P.M. records the royalty shall be 
47 per side. 


3, You need not serve or file the notice required by the 


copyright act. 

I avreo that I shall not licenso any other person or 
corporetion to use the said musical compositions shown in tho 
annexedschedule for the manufacture and sale of sound records, 
and that 1 represent that the only person herefore licensed was 
Junior Records ince 


Very truly yours, 


Be PRS eee 


DEFENDANTS' EXHIBIT Bl-Id, SCHEDULE 344 a-20 
#4 
Y ‘e i 1: Sor’ SCHEDULE "A" 
>: es | nlf OF MUSICAL COMPOSITION DATE OF CUPYRIGHT COPYnIGHT 
parry AU'3SER 
C2ldilocks and the Three Bears May 25, 1949 Evnpub,. 160659 
{r? Plod Piper Mey 235, 1949 EunpuB. 160960 
little Red Kiding Hood Nay 25, 1949 Bunpub. 160858 
@ld Kins Cole 
little Kked Hon May 12, 1949 Eunpube 167523 
Gur birthday Party May 12, 1949 Bunpub. 167319 
Funay Cw May 12, 1949 Ewmpube 167521 
{rod Little Pigs May 12, 1049 Kunpube 1075128 
Iicablety Uorse Kay 12, 1949 Eunpube 167514 
Ihs i273 Wucp lay 12, 1949 Eunpube 167526 
Sleorys!-e Por oelly ay 12, 1949 eunpube 107525 
iar ay ths Cakeory Doy Kay 12, 1949 Gunpube 167552 
Irave Little Sambo May 12, 1949 bunpube 167520 
Gir “crolla, May 12, 1°44 Bunpub,. £27035 
vac: and ch Boanotallr Jane ai, 1051, Bunpube 227029 
{rae tks Wight Bofcro Christmas Jane Si, 1951 Bu 227654 
Vheore vias A Croo’zcd ton 
(ld Yieran who Livod in a Shoe Jane Si, 1951 Eu 227881 
‘0 Market, To Market 
Vhe Ginrcrhread Kan Jane S51, 1951 Bu 227852 
ivuede-biddleo, Tho kunaway Fiddle Jane 51, 1951 Bu 227087 
Qxta, ve1a, Boans and Darley 
C-OL77, wg oe Gander 
bing Ding C- 
iho Thvoa Billycoats Jan. 51, 1951 Su 227808 
G-evgisa Percle 
hilly Coy 
Vhe |}~-oror's Now Clothes Jane S51, 1951 isu £27809 
whore ina my Little bog Gone 
hothor Goeso Party 
Ae-loo“ing wo will Go 
Sho'll be Ceuin' Round the Mountain 
Ccrboy'a Uld Horse Jane Sl, 1951 bu 227890 
‘he Traveling Musicians Jane 31, 1951 bu 2276891 
Sing a Song of Sixponce 
Vho City Mouse and the Country Kouse Jan. 51, 1951 aw 227692 
bh iddlo-c1-Mhe 
‘inow \Vihite and the Soven Swarfs Jane Sl, 1951 isu 227880 
Tho Lion and the House Nay 12, 194% Lunpub. 6173515 
Wyr'-a, Blynkon and Nod Jane 31, 1951 ou £27079 
Leprol Jone 51, 1901 bu C276 
Vho Fishormen and th Flounm'tor iiny 12, 1049 hunpube 167516 
lineht ooo for Littlo une iny Ze, 2°49 unpube 157577 
Chielicn-Lie'-n Jnine ol, Ve od WUADULe PUTT 
Tho freg end tho ux ony ar ens wuNnpUde LOTSLL 
"ha Elvos may le, Lore Aunpube 1673524 
Qld Mothor iJubbard fag. if, 1949 LUMA Ube LOTSLE 
Gharlio Uad a Choo-Clico bay 12, 1049 eunpube 157510 
* Monkey Who wanted to lly May lz, 1049 cunpube 167517 
. Janta Claus is tlyling ‘iru the sky Jan. 31, 1901 isu £2788 
Legnnd: "B" words and huole "Ww" sords "K" Liuslo 


by Marion Hosette 
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DEFENDANTS! EXHIBIT C-id. = LETTER DATED FEBRUARY 27, 1953 
' FROM JUNIOR RECORDS, INC. TO 
AUD iO MATRIX, INC, 
February 27, 1953 


Audie Matrix Inc., 

915 Westchester Avenue 
Bronx, New York 

Dear Sirs: 


You are presently holding for us the following: 


288 metal master recordings 
288 "mothers" 


Please take i.ocice that we have this day pledged the 


above to Whitehall Mercai.tile Corporation, 171 Madison Avenue, 
New York City. Accordingly, the same are henceforth to be 
held anc disposed of by you solely in accordance with the 
instructions of Whitehall Mercantile Corp. 

Please be good enough to indicate your receipt of and 


acquiescence in the foregoing by signing below. 


Very truly yours, 
junior Records, Inc. 


4 /s/ George Rosette 
by 
President 


We acknowledge receipt of the foregoing instructions, 


and acquiesce therein: 


_Avudio Matrix, Inc. 
hy /s/ “ilton Gelfand 
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Telephone LUDLOW\3-3500-1 - pereNpaNTs: EXHIBIT D-Id. = LETTER 


DATED MARCH 11, 1953 FROM AUDIO MATRIX, INC TO 
JUNIOR RECORDS, INC, 


MASTERS STAMPERS 


MOTHERG STRIKE-OFFS 


PLATING AND ELECTR\{~FORMING FOR THE PHONOGRAPH RECORD INDUSTRY 


915 Wéstchester Ave., Bronx 39, BY. 


March ll, 1953 
Junior Records, Inc. 
373 Fifth Avenue 
New York, N.Y. 
Gentlemen: 


Please be adv\sed that we have in our vault, the 
following Metal Masters\ and Mothers which we have made for, 
and billed to Junior Retords, Inc. : 


Ninety Six (96) 10" 78 rpm Masters & Mothers 
Ninety Six (96) 7" 78 rpm Masters & Mothers 
Ninety Six (96) 7" 78 rpm Masters & Mothers 
Yours truly, 
Audio Matrix 


/s/ Milton Gelfand 
Milton Gelfand 
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DEFENDANTS' EXHIBIT E-Iid. - LETTER DATED MARCH 12, 1953 
FROM BELTONE RECORDING CORP, TO JUNIOR RECORD, INC. 


BELTONE 
Recording Corporation 


709 Eighth Avenue 
New York 19, N.Y. 


March 12, 1953 
Junior Record Inc. 
373 Fifth Avenue 
New York, N.Y. 
Gentlemen: 
This is to acknowledge that we 


have the following tapes recorded by Junior Record 


Inc. in our possession. 


These tapes ar?: 


1501 
thru 
1548 


Very truly yours, 


/s/ Leslie C. Cahan 


LL LL LO 


Leslie C. Cahan Pres. 


Beltone Recording Corp. 


a erate one WA Be vee ral 
p ates fy ATS As) 


Doewytys, . ra 
marth yy 


UY. DIST, COLISAe 
&. DUGF 4. ¥. DEFENDANTS' EXHIBIT F-td. - AGREEMENT 347a-1 


| : April 2! , 1955. 
2) 
YL 
peed 
| 


Dear Sir: 
We confirm herewith the following transaction with you: 
1. We are selling to you, and you are purchasing from us, 
right, title and interest in and to the following: 

(a) The personal property listed and described on 
Schedule A attached hereto. As to such property, we 
warrant that we have good title, free and clear of any 
liens or encumbrances, and have the right to sell the 
same to you herewith; but, except as so warranted, the 
sele of said property to you is "as is", without recourse 
against us with respect to the quality, condition, or 
merchantability thereof. 

(b) A certain letter dated November 10, 1953, ad- 


dressed to us and signed by Marion Rosette. With respect 


to suid letter this sale is without warranty or represen- 


tation, and without recourse as arainst us in any event. 
This limitation shall. not apply to the personal. property 
described in subpararraph (a) above, nor affect the war- 
ranties therein stated. 
2. The selling price which you will pay to us is Ten Thousand 
(;10,000) Dollars, payable by you as follows: 

(a) $1,000 on account, receipt whereof is hereby ack- 
nowledged. 

\b) $1,500 payable at the rate of #500 per month on 


.the tenth days of May, June and July, 1955. 


‘ 
Defendants’ Exhibit F-id. - Agreement 347a-2 
(c) ~6,000 payable at the rate of $1,000 per month 
on the tenth days of August, 1955 to January, 1956, in- 
clusive. 
(d) The balance of 41,500 payable on February 10, 1956. 
3. Possession of the property sold to you hereby shall be 
given to you as follows: 
(a) The property described as Item 4 on Schedule A has 
been delivered to you. 
(b) The property described as Item 2 and Item 3 on 
ochedule A shall te delivered to you when a total of 
p2,000 shall have been paid by you hereunder. 
(c) When the entire selling price has been paid by 
you, you shall receive the property described as Item 1 
on schedule A, and the letter described in Paragraph 1(b) 
above tosether with an assignment thereof to you. 
Any loss or damage to any of said property, up to the time of de- 
livery thereof to you, shall be at our risk. Delivery shall be made 
at our office. | 
he At any tine hereafter upon your request, we shall make 
available to you all our records and documents relatine to tho above- 
described property. 


Kindly confirw by sigring below. 


Ve: y truly vours, 


WHITGHALL i7sRCANTILY CORPORATIO.! 


The foresoing is hereby approved, by 
confirmed and accepted: 


PrvySident 


Aaron bichler é 


Item #1l:- 


Item #2:- 


Item #3:- 


Item #hs- 


—— 
‘ 


Defendants' Exhibit F-id. - Agreement 


SCHEDULE A 


Twenty-Seven (27) Reels of Magnetic Tape on which are 
recorded Ninety-six (96) songs murporting to be 
the existing Catalog of JUNIOR RECORDS, INC, 


Approximately 625 Metal Masters & Mothers, 


All Stampers in our actual possession. 


All Lithographed sleeves in our actual possession. 
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LAIR NTS 348a 
Seartiotte EXHIBIT G-Id. - TRANSCRIPT OF PROCEEDINGS 
3 bit, COLIay . 1N NEW YORK STATE SUPREME COURT BEFORE 
im oe as STREIT, J. ON DECEMBER 14 
i, LY, URT OF THE STATE OF NEW York '96° 
- os 
: NEW YORK, 
\ | : 
| eee ee ee ee 


ICORD CORP., 
Plaintiff, 


- against - 


JUNIOR RECORDS, INC.; MARION ROSETTE, 
GEORGE A. ROSETTE, LINCOLN RECORDS, : 
INC., and TREASURE RECORDS, INC., 


Defendants. 


mn bh eo es @ Se @ @8 @ be. Se eo, OO or a OS OS 


. County Court House, 
€9 Centre Strect, 


ew York City, N. Y. 
Special and Trial Term Part XIV. 


December 14th, 1960. 


BEFORE: 


HONORABLE SAUL 5. 
Justice. 


STREIT, 


APPEARANCES: 
FORMAN, Esq., 


LOULS 3. 
Attorney for the Vindntire 
FRANK I... IFTOLITO, *sq., 


_ Attorney for the Defendant. 


RAYMOND F. FOY, C.3.R., 
Officiallcourt Reporter, 
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- Stipulation - 


THE COURT: It is hereby stipulated 
and agreed between the parties that the above 
entitled action be and the same ise hereby 
settled under the following terme and condi- 
tions; that with respect to the tapes which 
are in issue in this case, that is, the Junior 
Records, Inc., tapes, which were pledged on March 
2nd, 1953, to the Whitehall Mercentile Corpora- 
tion, and later, on April 2lst, 1955, sold to the 
vlaintiff hy Whitehall: 

Firet, the tapes now owned by the plain- 
tiff may be used by him for the purpove of pro- 
ducing phonogravh records. 

HR, FORMAN: In other worde, if he 
intenda to assign these tapes or sell ti.cm -- 

THE COURT: They may be used by him for 
all vurvooscs. Aa to the esme taoes, it ie une 
derstood thet the defendants nave icentienl conics 
of the same tapes, which may oroduce the frame 
recorde. These tapes now owned and possecred 
by the defendants may be used by the defendants 


as well an the piaintiff, but not under the same 


a 2 « 
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- Stipulation - 


name; ie that correct? 


MR. FORMAN: Yee, sir. 


THE COURT: Second, that the defendant 


will turn over to the plaintiff 3,000 L. F. twelve 


inch Treasure Records, which will be distributed 


among ten aifferent numbere, in a6 nearly equal 


numberr a6 possible. 
Third, on the question of reyalties, the 


acfendants hereby waive any royalties that mey be 


due from the plaintiff on any of tne Junior’ Records 


thet may have been sold by the plaintiff. If 


someone el] 8e sells them the royalties are etill due. 


But es of this date the plaintiff agrees to pay tne 
standard royalties to the composer and tne author 


of any records hereafter produced on tne tapes 


above referred tec. 
Fourth, vpon receint of the records the 


plaintiff will isrve paneral relonren toa all five 


dcfendantc. 
Ie there anything, elee? 


MR, IPPOLITO; Yes, your Honor. 


This is all without interest, 


THE COURT: 


eS 


rise sa kasd as oiaens 
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- Stipulation - 


copte, or Gisburs-. nts. 


MR. IPPOLITO: This is off the record. 
(Whereupon there ensued a discussion 
which was off the record.) 
THE COURT: It ie further agreed that 
Mr. Eichler will furnish 9 statement ~- 
MR. IPFOL.TO: He can tell ue now. 
MR, TICHLER: Only Crown Records Company. 


THE COMRT: Is there anything else? 


MR, EICHLER: Mannie Kopelman. 

YR. ROSHTTE: : What about Coronct? 

MR. EICHLER? That is Mannie Kopelman. 

MR. IPFOLIT?. So the only versons you 
solé —— 

MR. EICHLER: Mannie Kopelman and Crown, 
yes. 

MH. IPFOLITO: And you elso are going 


to renresent that you dia not cedl them tiese tares 


revrecentiny ticm of royaliy free? 
MR. EICHLER: Yea. 
MR. IPPOLITO: Ia that correct? 


MR, EICHLER: Definitely. 


ee 
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- Stipulation - 


MR. IPPOLITO: To clear it up, they were 
sold subject to payment of royalties? 

MR. EICHLER: That is right. 

THE COURT: Is there anything else? 

MR. IPPOCLITO: There was one word aft. 
the beginning where your Honor noted that we, too, 
can use these tapes? 

THE COURT: That is right. 

MR. IPPOLITO: And our aescigns? 


THE COURT: That is rignt. That is 


understood, What name do you use, Mr. Eichler? 
¢ 
MR. EICHLER: Eichler Record Corp. 
THE COURT: “hen you assign them they 


are not to be used under the name of Eichler 
Record Corp. 
MR. FORMAN: This ie off the resord. 
(Whereupon there ensued a discussion 
which wae off the reeord.) 
THE COURT: Tt in understood between the 
parties that the tapes now in the posseseion of 


the defendants and owned by Treasure Records, Inc., 


= § = 


353a 


- Stipulation - 


are not to be assigned by Treaeure R,cords, Inc., 
but to etay in the corporation. 

Tt te further understood and agreed that 
tne plaintiff may sell or assign tne Whitenall 
Tapes (those he purchared from Whitehall ind the 
subject of this law suit), but under thosc cir- 
cumetances he is to notify the purchaser thet 
Treasure Records, Inc., has a duplicate set of these 
tapee, but Treasure R,cords, Ine., is not empowered 
to sell them. 


It is further underetood and agreed 


that Treasure Records, Inc., may use these tapes 


and produce records with them but they are not 
empowered to sell or dispose of those tapes or 
assign them. 

It 1s elso understood that the plain- 
tiff, upon the sale of these tapes, or upon a sale 
of the records, will notify the purchaser that 
he is obligated to pay royalties to the composer 
and author, Marion Rosette. 


Ie there anything else? 


354a 


- Stipulation - 
MR. IPPCLITO: No, your Honor. 
MR. FORMAN: No, your Honor. 


TIE COURT: All right. 


(Whereupon the proceedings were 


terminated,) 


I hereby certify that the fore- 
going ie a true and correct trans- 
cript of the stipulation of settle- 
mont entered thia day, Deecnmber 
14th, 1960, in the matter of 
Eichler *scord Corp. v. Junior 


Records, Inc., etc. 


eo SP Sy- 


Raymond F. Foy, ©.S.R. ha 
Official Court Reporter. 


= 7 = 
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DEFENDANTS' EXHIBIT I-Id. - CHART 
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DEFENDANTS' EXHIBIT J-Id. - COMPLAINT, ANSWER AND 
REPLY IN THE SUPREME COURT ACTION OF EICHLER CORP. 


COURT : NEY. YORK COUNTY 


/ 2 ee, x 


Eichler .BCORD CURY., 


Plaintiff, 
-against- 
JUNICR RECORDS, ™NC., MARION ROSUTTE, 


GEORGE A. ROSETTE, LINCOLN RECORDS, INC. 
and TREASUR«: RECORDS, INC., 


Defendants. 


Plaintiff above named, by its attorney LOUIS \. FURMAN, complaining 
‘of the defendants, alleges as follows: 

MITS FIROT: That at all times hereinafter mentioned, plaintiff was and 
Still is a domestic corporation duly organized and existing uncer and by virtue 
of tne ]-~“s of the State of New York, 

ITS SECOND: That at all times hereinafter mentioned, the defendants 
JUNIOR RECORDS, INC., LINCOLN RECORDS, INC. and TREASURE RECORDS, INC., were 
end still are domestic corporations duly organized and existing urder and ty 
virtue of the laws of the State of New York. 

SITS TITRD: That at all tives hereinafter mentioned, the defendants 
WANTON ROSETTE and GEORGE A. ROSNTTE, were and still are natural persons re- 


cfiding in the City and State of Ilew York. 


TO" FOURTH" FUURTHs That upon information and belief, the defendant iAPTON 
’ ss 
aPTH" and NCSETTE and/or GEORGE A. ROSETTE, were and still are officers, directors and/or 


XTH" DENIES stockheiders of the defendant JUNIOR RECOHDS, 1NC. and in the management and 


PPT ADMITS control cf the operations and functions of the said defendant corpcration. 


| 
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Defendants' Exhibit J-id. - Complaint. Answer and 
Reply in the Supreme Court Action of Eichler Corp. - 


FIFTH: That upon information and belief, the defendant *ARTON 
2O$ETYE and/or GEORGE A. ROSLTTE, were and still are officers, directors and/or 
-teockholders of the defendant LINCOLN }ECOIDS, INC. and in the management and 
control of the operations and functions of the seid defendant corporation. 

SIXTH: That upon information and belief, the defendant * ANTON 
| woe and/or GEORGE A. ROSETTE, were and still are officers, directors aml/or 
stockholders of the defendant THMADSULE KECUIWS, JNU. and in the management ana 
control of the operations and functions of the said defendant corporation. 

SEVENTH: That on or about the 2nd day of March, 1953, the defendants 
cUNIOR RECORDS, INC. and/or GEORGE A. ROSETYE and/or MARTON ROSETTE entered 
into an arreement with Whitehall Mercantile Corporation whereby certain master 
records and tapes were pledged to Whitehall Mercantile Corporation, granting 
the said Whitehall] lfercantile Corporation the right to take and remove all of 
the property so pledced in the event of any default on the part of the said 
JUNIOR RECORDS, INC. and/or GEORGE A. RCSETTE and/or MARION ROSETTE and the 
right of sale thereof at public or private sale. 


EIGHTH: That such pledge included all of the master records and 


tapes purporting to be |e existing catalogue of JUNIOR RECORDS, INC.; 625 


| mete masters and mou-hers; stampers: and all lithorraphed sleeves associated 


with such records. 

NINTH: That thereafter and prior to April of 1955, the said Whitehall 
Lercantils Corporation duly foreclosed its lien upon such propert; so pledged 
and secured good and valid title thereto free and clear of any lien or encun- 
brances on the part of any person, firm or corporation including the defcndants 


herein. 
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Defendants’ Exhibit J-Iid. - Complaint , Answer and 
Reply in the Supreme Court Action of Eichler Corp. 


TENTH: That on or about the 21st day of April, 1955, one AAPE!! 


LICHLER purchased for good and valuable consideration all of the aforesaid 


‘property, including the right to the use thereof, from the Whitehall Mercantile 


| 


Corporation. 


ELEVENTH: That thereafter the said AARON EICHLER duly essigned, 


setover and transferred unto plaintiff herein, for good and valuable considera- 
ticn, all of his right, title and interest in and to said contract of purchase 
vith Whitehall Mercantile Corporation as aforesaid. 

TWELFTiIi: That plaintiff is now the sole and exclusive o:mer of the 
lateresaia soms and records consisting of the catalogue of JUNIOP RECCTDS, TNCo 53 
625 masters and mothers; all stampers and sleeves therefor including the right 
to the use thereof, the art work and associated descriptive material and 
identification relating thereto. 

THIRTUENTH: That since the purchase of the aforesaid, plaintiff has 
continued the manufacture, production and sale of records secured from such 
master tapes and has continued to expend divers sums of money in connection 
therewi th. 

FOURTEENTH: That the plaintiff and its predecessors have expended 
large sums of money in designing, creating, advertising and publicizing such 
records used in their business and have in connection therewith employed var ‘ous 
means of identifying such products for the purpose of distinguishing them from 
tnose of other manufacturers and for the purpose of identifying same as its 
products and have adopted names and/or trade marks and distinctive art associa- 


tions in cennection with such products. 


FIFTEENTH: That such characteristics, trade marks, names and other 


descriptive material have become and are widely and generally known to the 


putAT ION 


Defendants! Exhibit J-id. - Complairt, Asswer and 
Reply in the Supreme Court Action of Efchier Corp. 


vré 2 and the purchasing public and are of extreme va’ to the plaintiff and 


2 very valuable part of plaintiff's businers of all of Which trs defendants 


_ each of them had and have enjoyed at the time of the acts hereinafter 
| complained of. 


SIXTEENTH: That one of the primary inducements of the plaintiff 


ard its assirnor in purenasing the seid property 2nd the right to the use 
ithercof as aforesaid, was the value of the said tra le names, descriptive 
ceekes and other distinguishing charecteristics as above indicated. 
SUVENTAENTH: That upon information and belief all of the defendants 
jhave manufactured, produced, offered for sale and distributed divers records 


whic h are the property of the plaintiff and have offered the sare to the 


feneéral purchasing public under trade mar’. names and distinguishing features 
Similar and/or identical to those offer i by the plaintiff of which plaintiff 
jis the sole ovmer,. 

EIGHTEENTH: That in many ir tonces such records were and are exact 
duplicates of those owned by the plaintiff and taken directly from the master 
tapes, or copies thereof, owned by the plaintiff. 

NINETVENTH: That in many instances such records contained and were 
and are used in sleevings which are similar or exact duplicates of those owed 
by the plaintiff as ituabedias 

TWENTIETH: That. in many instances such records offered by the de- 
fendants contained and were and are identified with Similar or exact art work 
and other distinctive material associated with the records of the plaintiff. 
TWENTY-FIRST: That in many instances such records were and are 


offered by the defendaits under the same or similar catalogue numbers and other 
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Defendants' Exhibit J-I4. - Complaint, Answer and 
Reply In the Supreme Court Action of Eichler Corp. 


Similar and distinctive means of identification. 
TWENTY <SECCiD The defendants uid each of them, individually and in 


conspiracy with each other, have offered such records as aforesaid to the pur- 


ichasing puklic for the purpose of injurine the plaintiff arm for the purposa 
| 


of deceiving, misleading and imposing upon and confusing the customers and 
patrons of the plaintiff and the public in general and have deprived the 
plaintiff of its trade and obtained the benefit of plaintiff's reputation, 
gocdwill, publicity and advertising. 

TWENTY-THIRD: That upon informatan and belief, large numbers of 
tre purchasing public have been confused and deceived by the wrongful acts cf 
the defendants and each of them individually and in conspiracy with each other 

jand in believing that the defendants! preducts are those of the plaintiff, 


J 


U! 


| DoD -VOUsTHs «That prior to the conmencemont of this acti Ons 
jplaintiff duly made demand upon the defendants to cease such wilarful acts 
aml desist from the use of plaintiff's property as aforesaid but the said 
defendants have failed and refused so to do and now are continuing such use 
jand threaten so to do in the. future. 
TUENTY-FTFTH: That plaintiff has no adequate remedy at lam. 
TuCNTY-SIXyHs That by reason of the facts and circumstances herein- 
a. ove set forth, plaintifr has been and now is and will continue to be hindered, 
in peded and unlawfully interfered with by the said defendants in their ywnron-ful 
ise of said plaintiff's property as aforesaid and the said plaintifi will be 


; danaged irreperably in money and reputation. 
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Defendants' Exhibit J-id. 


- Complaint, Answer and 
Reply in the Supreme Court 


Action of Efchler Corp. 


WEPLFOUE, plaisiif? demandes Judsrent aceinst the defendants: 


le That the deferdarits he enjoined and restrained from the 
use of any tapes or copics thereof of which plaintiff is the ower. 
2. That the defendants be enjoined from mamfaduring, producing 


and offering for sale any records from said tapes, 
3. That the said defendants be enjoined from manufacturing, 
producing or offering for sale any records duplicating those owned by the 


plaintiff herein. 
™,' 
k. That the defendants be enjoined from the use of any of the 
distinctive features, trade names, tities and art work owned and employed by 


the plaintiff heroin. 


5. That the defendants be enjoined from the use of catalogue 
numbers, names and/or combinations of records similar to those owned and 


offered for sale by the plaintiff. 


6. That the defendants account for the profits unlavfully 
made by them and each of them from the use of plaintiff's Froperty and be 
directed to pay the same to the plaintiff. 


7 That the plaintiff recover its damages and costs ayainst 


6 That. the plaintiff have such otrer acd further relief 


against the defendants and each of them as may be just aid preper. 


IQUIS WN. FORMAN 
Attorney for Plaintiff 
Office & P,O.Aderess 
701 Seventh Avenue 


tne defendants. 
New York 36, N.Y. 
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Defendants' Exhibit J-id. - Complaint, Answer and 
Reply in the Supreme Court Act ion’ of Eichter Corp. 


| EICHLER WCU Cone, 
Plaintiff, 
~acainst— 
JUNIOR RECORDS, InC., MARIUN ROSETTE, 
GEURGE A. ROSETTE, LINCOIN RECOPDS,INC., 
and TREASURE RECORDS, INC., 


Defendants. 


The defendants, for their answer, alleges 


1. Deny the allegations of the canplaeint set 


paragraphs FOURTH, FIFTH and SIXTH, except admit GEORGE A ROSETTE is stil 


an officer of Treasure Records, Inc. 


2. Deny the aliegations of paragraph SEVENTH, except admit 


tne agreement with Whitehall Mercantile Corporation. 


3. Deny the allegations of paragraph EIGHTH, 


TWELFTH, THIRTEGNTH, SEVENTEENTH, EIGHTEANTH, TWEwIY-SECOND, TWENTY=!RIRD 


TWENTY=FUURTH, TWEuTY-FIFTH and TWENTY-SIXATH. 


forth in 


NINTH, TENTH, 


le Deny knowledge or information of the allegations of 


faragraphe ELEVENTH, FOURTEPNTH, FIFTEENTH, SIXTEENTH, NINETEENTH, 


TWENTIETH, TWENTY-FIPST. 


354a-10 


Defendants' Exhibit J-id. - Complaint, Answer and 
Reply in the Supreme Court Action of Eichler Corp. 


FoR A CCUNTLRCLAT }* 
The defendant, MARION ROSETTE, ALLEGHS: 
5. The plaintiff has not paid royalties to her as the 


composer and author of the compositions used by it, and plaintiff is 


subject to penalties and the forfeiture of any alleged right to said 
compositions. & 

WHEREFORE, the defendants demand judgment dismissing the 
complaint, and for judgment on the counterclaim, as well as the costs 
and disbursements of this action. 

FRAWK L. I1s-FOLITO 

Attorney for defendants 

152 West h2nd Street 
LOUIS N. FURMAu New York 36, New York 


Atterney for Piaintiff 
701 Seventn Ave., NYC 


° 


Defendants' Exhibit J-id. - Complaint, Answer and 354a-11 
Reply in the Supreme Court Action of Elchler Corp. 
welt : ! 


Plaintiff, 


~arainst= 


JUNIOR RECORDS, INC., MARION ROSETTE, 
GEURGE A. ROSETTE, LINCOLN RECORDS, INC., 


| and TREASURE RECORDS, INC., 


Defendants. 
The plaintiff, fof its reply alleges: 


FIRST: Denies each and every allegation in the paracrarh desisnatca 
"S" in the counterclaim of the defendant, MARION ROSETTE. 
WHEREFORE, plaintiff demands judement for the relief requested in 


the complaint and for a dismissal of the counterclaim, together with the costs 


Attorney for Jlaintif? 
Office & 1.0.,Addz2ss 
7C1 Seventh Avenue 


3 LOUIS N. FORVAN 
‘ew York 36, N.Y. 


Attorney for Nefendants 
Office & P.C.4Addreis 
152 west 2nd Street 
New Yor 36, N.Y. 


| 
and disbursements of this action. 
} 
| 
| 


| PCAN Le IPIOLITO, Esq. 


DEFENDANTS' EXHIBIT M-id, - AGREEMENT OF SALE BETWEEN 354a-12 
EICHLER AND TABACK 
AGRE“MENT OF SALE 


This agreement is entered into on April 20, 1960, 
ty and State of New York between AARON FICHLER of 


Sl. Broadway, New York, New Yor, hereinafter referred to as 


"FICHLER", and SID TABACK of 2540 West Pico Boulevard, Los 


Angeles, California, hereinafter referred to as "TABACK", 


WITNESSETH: 


WHEREAS, WICHLER represents that he has sole risht 


and title to the WONDFRLAND RECORD CO. which cet? yzue consists 


of ninety-six (96) sonss; and LYRIC RMGoRD CO. which catalozue 
consists of thirty-six (36) sonrs including all s 


the 10" and lS & P M records now on the premises, all available 


motal, parts, trade names, and trade marks used in 


connectl ou with the aforementioned records; and 


TABACK renoresentea that ho ta annn-e-3 


£ T- 
records and produces 12" monaural long 
business : 


lee 
j ” stereo long-playing pure-vinyl recor¢s: 
playines records and 12" ste gz \ 


x 2A 29a 4 ws: 
OW, THERTMVORE, it is mutually agreed as follows 
» THERE 
arrees to purchase from MICHELE 
i¢ UoO Vox nk ioi 
and HICHLEIR agrecs 


I { ri yr the i QO Le 1 L VUSALM { or whi vtl 

} 19,000.00}, VILL 
ele I oll ] ( ; 

p : y 


E ‘CHLER a t enty-Live 
eum shall oe paid by TABACK by granting, to ;3GHLER a tw 


wi all - : TA ! 1K y MICH , 
ad 7 4 recor G OF dored from BAC b 1 
pul \ ent (< 9 dis¢ ount on 


e MICHLI:R arrees to order from TABACK and TABACK a- 


ce 


to press and sell to NICHLER 12" monaural long-playing re- 
rees to mess ¢ HC 


S C record as 
corus at an agreed price of thirty-two cents (32¢) per 


* 2 ‘ ry ] 
" ot lonr- laying pure viny 
per sample record submitted and 12" stereo =p 8 


; u : Pa V4 yer record 
rceords at an agreed price of thirty-seven cents (377) F 


NCOoT ) ‘ICHLER will pay 4 
for the FSO'TMRIC and COUNTMRPOINT RMCORD CO. | [CHI v pay 
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sum equal to seventy-five porcent (75%) of the total of invoices 


rendered and the remaining submitted for the above, and twenty- 
five percont (25%) shall be credited on the ten thousand dollar 
(510,000.00) purchase price as aforesaid, Payment to be made 
within ten days after the end of the month in which EICHLI'R tis 


i iced: 
wscrtacat tate 3. This contract is to remain in full force and 


effect until a credit of ten thousand dollars ($10,000.00) shall 
be received by EICHLER; 

4. EICHLER will submit written orders co TABACK 
to press and ship the above-mentioned records; 

5. Thac in the event of any change of ownership of 
MSOTMRIC and COUNTERPOINT RECORD CO., of which EICHLER is 
presently the sole owner, either by sale thereof to another in 
whole or by sale thereof in part to a pariner, FICHLER shall 
have the ritht to demand and TABACK upon such notification from 
EICHLTR, arrces to pay GICHLER in full any balance due not to €x- 
ceed Live thousand dollars (45,000.00) for the property purchased 
from WICWLOR in equal monthly installment payments for a maximum 
of cirhtcen (10) months trom the date of thin contracts; 

6. That TABACK acrees not to assien, sell, reat, Lo- 
cumber, alienate or in any manner divest himself o% anv part of 
absolute riztht and title to the tapes or any material belonsing 
or used in connection with the property purchased by him from 
HICHLER until full payment for all tho property horein purchased 
has been received by EICHLFR unless otherwise authorized in 
writin’ by “SICHLER, except that ho may transfer his interest in 
such personal property to a corporation or partnership in which 
he owns a substantial interest; 

7. That this contract shall vo into effoct upon the 
sicnint thereof to be binding on both parties until the full'ill- 


mnt of all terms contaim’d horein unless there shall be 6 -ccuted 


ade 
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a written release mutually releasing the parties of any part 


or parts of this contract. 


IN WITNMSS WHFREOF, each of the parties hereto has 


hereunto set their hands and seals the day and year first above 


written. 


: ’ ee eK 
we rT * . ” 7 
AARON VICHLER SID TABACK 
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OPINION OF GURFEIN', D.J. (Filed February 27, 
UUITIOD STATES DISTRICY COURT 
SOU RII DIGTRICT OF NEW You 
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ARICA ROONTYS, 


we re ee nw ee ee ee ee 


Plaintiff, 
eagainst- ‘ 66 Civ, 3664 
PAVICD MRCOND MANUVACTURING COTPORATIGN 


and BAROLD &. MARKOWITZ end JACK BROWN 
doing business ac RAINBO RECORD COMPANT, 


a partnerchip, 
Defendants. 
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APREABAHGES 


ZISSU, MARCUS & STEIN 
Attorneys for Plaintiff 
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HOVER, RICH & GRUBHAN 

Attorneys for Defendants 

Hew York, New York. 
GURFEN, D. J. 


The plaintift in thie action is the composer. of children's 


songe which were ithe: adopted by her from classic children's 


nursery rhymes or were origisx  wompositions. In her 42 count 


complaint she charges tnat the defendants iafringed her copy- 
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rights by manufacturing and selling records containing thirty- 
three (33) compositions. Thixty-three counts are premised on 
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statutery copyright cleins; the remaining nine (Cpunts 19, 


26, 28, 3, 32, 34, 36, 38 and 40) charge common law copy- 
rigut infringesonts. Jurisdiction is alleged generally 
under 17 0.8.c. §1 et seq. and ander 28 U.S.C. §1388(D). 
the plaintiff seeks injunctive and monetary relief, ineclud- 
q’ ing treble damages and attomneys® fees. 

qhe defendants deny that they have infringed the 


plaintiff's alleged statutory or common law copyright 4s 


set forth in the complaint. The defent nts further cone 
tend, inter glia, rhat they are not proper defendants in \ 
this sult since Rainbo vas merely a record presser and 


nut a “nansfacturer™ within the meaning of 17 U.S.C. sie). 


we 
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The defendanta seck dismissal of twenty counts on 
the ground of prior publication. * Nine of these are 
the common law counts and eleven are statutory copyright 
claims. Dismissel is sought of two courts, 41 and 42, on 
the ground that che plaintiff has feiled to show ownership 
of the copyrights involved. The remaining eleven counts 
and all the other counts As well are said to be time barred 
by Limitation and because the plaintiff allegedly failed 
to file notices of use until after the alleged infringe- 
ments had occurred. 


A trial as held to the Court on October 10-11, 1977. 
KACTS 
The plaintif£z is a graduate of the Peabcdy Conservatory 


and a member of ASCAP, in 1949 she formed Lincda Records Co., 


ae cap ration wholly owned by herself and her husband, The 


plaintiff teedited at the trial and was the only witness on 


ber behalf. Mrs. Aosette is the composer of the thirty-three 
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compositions here at issue. The schedule showing the count 
of the complaint, the date of the copyright, the fret record- 
ing date and the filing date of notice of use is set forth in 
the eargin.?/ 
TE DEFENSE, OF PRIOR FUBLICATLON 

The pleintiff admitted in her testimony that the composi- 
tions Chicken Licken (count 13); Pussy Cat, Pussy Cat (counts 
18 and 19; Jack and the Beanstalk (count 23); Pinocchio (counts 
25 and 265 Mary hed a Little Laub (counts 27 and 28); Ding Dong 
Bell (counts 29 and 30; Fiddle Dee Dee (counts 31 and 33; Goosy 
Goosy Gender (counte 33 and 34); Where hae ay Little Dog Gone 
(counts 35 and 39; A Alice in Wonderland (counts 37 and 38; an 
Old King Cole (counts 39 and 40) were recorded, manufactured and 
continyously sold ly the plaintiff and her company for many 
years before the plaintifé or ber company obtained a statutory 
eopyright ef the compositions. | Phonograph records of Chicken 
Licken and Jack end the Beanstalk were sold to the genoral 
public approximately one and one-hali yevs before the date on 
which the copyrights were obtained, and the copyrights for 
Pinanhio, Mary ind 4 Litt’. Lamb, Ding Dong Bell, Fiddle Dee Dee, 
Goosy Soosy Gander, Where .18 WY Little Dog Gone, Alice in 
Wonderland and Old King Cole, were obtained batween ten and 
thirteen years after the recordings of these compositions 
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wore sold throughout the United States by the pleiatiff ami | : 
her ampanics. An to the other coupositions vhose recording ; 
dete she recaiicd, the plaintiff testified thet the recordings 
were not released vmt ib after the copyright registration had 
becn secured. With cespect to the compositions Old Mocher 
Hub! cd (count 5), Uobbledy Horse (count 8), the Weez (amp 
(count 14), The Pled Pier (count 15) and Little Red Hen (count 
20), she could av recall the detcs of recording but she 
believed that thee coule heve been 10 ocioz publication of 
theee comporicions aince 16 war her practice to register her 


compositions erie: to their yelease on phonograph records. The 


defendants incre hyced no proot of prior sal - of phonograph 


records with reapeck tO any of the counte except thone concede’! 


by the plaint:: * in het own testimony. 
ALLZGED UsieE NGM 

The plaintcift introduce! into evidence fourteen long play- 
ing records and testified that she had purchased thea shout 
December 1954, give o take one vear. According to Mrs. Rorette 
the Playtime Alinzs nuapered 106, 107, 108, 109, Ail, 117, 11€, 
127 and 118 and the Cucousel Al'nms numbered 806, B07, 808 and 
812. contained exact cuplicit tons of her comosicions which are 
the rubject of this actioa and were ia fact the sane mechanical 
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reproductions which she had authorized earlier. She testified fe 
that the names of the songs on these albuns had been varied 


elightly in soma cases. rs 


The plaintiff also introduced the Schwann Long Playing 
Record Catalog for 1964 which enters records "only on 
authority of written or printed information sent to us by the 
manufacturer." That catalog listed for sale the Playtime 
albums numbered 106, 107, 108, 109, 111 and 112 referred to 


above. 


The defendant Jack Brown is President of the defendant 
Rainbo Record Manu facturing Corporation. Together with the 
defendant Harold Markowitz he had formed the partaership 
‘Rainbes Record Company, alse 2 defendant. Brown was the sole 
witness called by the defenda°ts. 
Brown testified that the Rainbo partnership was dissolved 
in the late 19408 and that he and Markowits have pot conducted 
business since tha: time. The Rainbo Company, the partnership, fi. 
was engaged in a business éifierent from that of Rainbo Manu- | 3 
facturing Corporation. There is no evidence Linking Markowitz am 
ar the partnership tu the alleged acts of infringement. 
Rainbo Record Manufacturing Corporation (heninafter "Rainbo") | 
was engaged in the business of pressing recorda, Among its 
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customers was 4 Sidney Taback who did businass under the name 
of Lyric Records. Lyric Records had previcusly been @ part- 
nership consisting of Mr. Brown, Mr. Toback and Selig J. 
Saith, The partnership was dissolved in February 1963 but 
Taback continued using ‘the name Lyric. 

Brown testified that Lyric and Rainbo were not related 
co=panies and that neither he nor Rainbo had any intorest in 
the records pressed for Teback. He related that Lyrics supplied 


Rainbo with the metal compooents, Labels and jackets for the 


pressing of albums done by Rainbo for Lyric, ané that upoa 


cacpletion of the order Tabsok would retricve the stamping 
parts, occasionally even picking thea up in person. 

The plaintiff established that during the years 1962, 
1963, 1964, 1965 and 1966 Rainbo and Lyric (or Pleytime-Lyric) 
shared the sane telephone numbers and wore Listed in the Los 
Angeles telephone directory as having the same addxress. in 
1963 Brown had moved his place of ‘business frou Laundale, 
California to North Las Palmas in Hollywoods and the telephone 
Airectory indicates that Lyric also moved that seme yeor to 
the seme address and telephone number. The plaintiff also 
introduced into evidence & letter addressed by the plaintiff's 
attorney to"Playtiue Records Inc." dated ay 17, 1966 (Ex. 14) 


eJe 
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oe See ae ; | 


making a claim of infringement of the compositions in suit 


and listing the offending albums as bearing the names 


"Carousel" and "Playtime." A retum receip! was requested. 


A return receipt was signed "J. G, Brown” dated May 19, 1966. 


Though Brown refused to acknowledge that the signature on | 
the return receipt vas his, he did admit ansevering the lettex | 
from the plaintiff's dietiniiiends His reply dated June 16, 1966 | 
was written an the letterhead of ki 'nho Records (the very 
addressee of the letter) and it woe signed "Jack G, Brown." 

The plaintiff contends that this reply to ple’ tifft's 
° infringement cleims constitutes an admission by Brown that 

Rainbo was related to Lyric, Carousel and Playtime Records 


and that, in tact, Rainbo had purchased the Carousel and Play- 
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time line of songs from Lyric. The letter reads: 


‘This is to advise you that the Carousel and Playtime 
Record Line has been inactive for two years. 


We may reactivate the line through Ed Chaplin of PPK, 
with whom I am sure you are familiar. 


We would like to see your contracts regarding the works 

you refer to inasmuch as we have a ‘hold haralesa' 

agreement when we purchased the entire catalogue." 

The defendants deny that the letter constitutes an admission 
because many of the plaintiff's copyrighted songs bear titles 
of classic children's nursery rhymes and while the plaintiff 
obtained copyrights to her songs because of her adaptation, arrange- 
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mont and lyrics, others had the right to the same titles 


with difforeat musical compositions. In sum, it is contended 
that Brow: could not determine which were the plaintiff's ¥ . 
compositions without actyally Listening to then in any event, Mi 
and dace ha had not listened to the plaintiff's recordings iH 
hoe could not have made an admission that the recordings in 
the Carousel and Playtime albums were the same. i 
L find the explanation & bit dsingenucus. The explana- 
tion does not satisfactorily rebut the circumstantial evidence ‘ 
chowing the coumon control of Lyric or Playtise-Lyric and : 
Rainbo, Nor does it cebut the inference that Brown, 1.@- | 
Rainbo, could reactivate "che Carousel and Playtime Record 
line” whenever he felt like doing 9° The further admission 
in the Rainbo letter that "ye have a ‘hold haraless' agreement | 
when ye purchased the entire catalogue" (emphasis supplied) F 
assumes the responsibility for infringement if it existe and \ 
incidentally belies the claim now asserted Chat Rainbo was | 
only 4 "“prescer™ of records, not a manufacturer or a distri- 
butor. In the Light of the circumstantial evidence I c annot 
credit Brown's unsupported testimony that Rainbo was only 4 
“presser,” that the only record containing the plaintiff 's 
compositions wae Playtime Album 106, and that the Playtime and 


Carousel vecord line were only pressed to the middie of 1960. 


ray 
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His letter of June. , 1966 speaks of the Carousel and 
Playtina record line as having been “inactive for two years," 
i.e. since the middle of 1964, His tmnowLadge of when the 
Carousel and Playtime record line became inactive is evidence 
of a more intimate knowledge that Brown now aédaito, And the 
juxtaposition of the extrapolated date of 1964 in the letter 
and the testimony of Mrs. Rosette is of sone significance. She 
put in eidence fourteen Long playing records (Exs. il and 11e) 
and testified that Playtime record 112 (Ex. lin) was purchased 
by her on December 22, 1964, the sales slip of Liberty Records 
being Exhibit 12. The thirteen phonograph records which 
constitute Exhibit 11 were all purchased within six months to 
a year oarlicr. The Schwann Long Playing Recoré Catalog for 
Doceaber 1964 lists as available for sale Playtime Albums Nos. 
112, 101, 109, 105, 107, 106, 111, 104 and 108 in chat order . 

The plaintiff testified that she listened to each of the 
fourteen records the had prchesed, compared them with her composi- 
tions and fowd that each embodies exact duplications of her 
coupositiona in the exact mechanical reproductions she had 
authorized. She testified that in some instances the titles 
had been slightly changed on the infringing albums. I eredic 
her testimony. 
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Although Brow based his failure to 


present Mécccds in 
cippost of his "pressing" activitics on flood damage, he 
failed to aosert that reason whea his deposition was taken 
on fact 26, 1969.7/ 

I Zind eas a fact that there was infringenent by the 
dofendants Fainbo and Brow of the plafiatiff’s compositions 
which are the subject of suit. 

Despite brown's testimony, I find that Rinbe was in fact 
tka predsax of the rocords contsining the allcgodly infringing 
ccxpositions; that Raiube 464 guehace the Carousel and Play- 
tis3 catalogs; that Rainbo cad Lyric were closely rolated; 
that the two coxsporations shared the same milling address and 
talaphone mumber and couducted bicsinese through such sheared 
adtressa; and that Rainbo end Lyric did act in concert in the 
evaduct of business. 

Tho dofendante raise an inportant iecue, however, which \ 
hae intrigued rhe law professors; - whether the Jistribution 
of Frcnograph records without copyright registration is a 
publication that results in a ioss of the ccomon lew eopyright 
fin the wrpublished composition and is a dedication of the 
cusical composition to the public. 

Under the Copyright Law when a copyrighted work is f£ epro- 
duced mechanically it is protected, 17 U.6.C. §1(e), and 
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unauthorized manufacture, sale or use e@nstitutes infringement | 4 - 
ef the copyright (17 U.8.C. g101(a)). The Copyright Lew also | ‘; 
saves to the author or proprietor of an wnrublichad work the , 
“., 
right, at common law or in equity, to pravent the copying, ve 
ry 
publication or use of such unpublished work without his consent t 
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end to obtain damages therefor (17 U.S.C. $2). 
Tho effect of the Copyright Act is "to secure to the author 


of a copyrighted play the wile right of its per formance after 


ic had been printed" Ferrig v- Protman, 223 U.S. 424,:435 (1912). 


This applies to 6 musical composition as well. See Kaplan, 
Publication in Copyright Lew, 103 U.Pa.L.Rev. 469, 473 (1954). 

Thus, 80 long es che work is unpublished the author 
coteins common law rights in the composition, including the 
sole right of its performance. On the other hand, if the 
author chooses to publish the work without aeeting the 
requirements for statutory copyright he will lose his coumon 
law protection, See Nettoral Contca Publications v 
Publications, 191 F.2d 594 (2 Cir. 1951). 

Here the plaintiff did not publish some of her musical 
compositions 4s sheet mesic for sale to the public. She kept 
gaso of her musical manuscript in unpublished fora but she, 


nevertheless, authorized he mechanical reproduction of such 
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unpublished coimoerltions on phonograph records, [ff she hac 


lent an original mmnuscript to an orchestra for performance 

without pblishing it as sheet music she wou’ 4 havo retained her lo 
common law rights. See Mille Music v. Cremyel) Muste, 126 F.Supp. | «: 
54 (S.D.N.¥. 1954); Patterson v. Century _ Productions, 93 F.2¢ I of 
489 (2 Cir. 1937). If she had published her cmposition ar | ; 


sheet music without getting statutory copyright protection she ! 
would have lost her rights in its performance. The question ie 
whether the mechenical reproduction on a phonograph record of an 
otherwise unpublished composition iteclf mnatitutes publication 7 
so as to divest the author of common lew rights, 

The plaintiff oontends that it {n not publication hut 
performance of ar unpublished work. The defendants argue that 
t.:: phonegraph vecord is a copy of the composition and is elso 
a publication beceure it is perpetuated and is not ephemeral 
like «a stage performance, 

On this modera version of a scholastic Jialogue the law 
professors enjoy t.he disputation, but the judicial process must 
resolve the disnute onc way or the other. See @.§. Kaplan, supra; 
Mimmer on Copyricht £§59.1-50.2; aleo Tannenbaum, "Practical Problem: 
in Copyright, in Seven Copyright Problems Analyzed" (CCH 1952); 
Schulman “Authors Yights" Id. et 19; Burton, ‘Business Practice 4 


the Copyright rield," Id. at 87. 
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The familiar tools of statutory construction, of “a 
precedent and its ratio decidendt, of the weight to be - 
accorded gtare docinis and of ise vaguer notions of public 
4nterest in the face of ‘claims to monopolize, all come into : 
play. On the one hand there is distaste for the perpetual \ 
monopoly that custaiaing coumon law rights unlimited in | 
time involves. On the other, there is a strong reaction \\ 
tha precedent should be reliable rather than ea Crap for i 
the unwary, particularly tn a technical field where the I 
lawyers, assumed to be learned, guide the hand of the untutored | 
axtist. 
It may be noted, incidentally, the® the Universa) Copy- } 
right Convention (ucc) to which the United States is 4 party 
hes clearly eliminated mechanical production on phonograph 


records 43 "publication." The Convention in Article VI defines 
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publication 4s "the reproduction én tangible form and the 

general distribution to the public of copies of a work from 
vhich {t can be .cad © otherwise visually perceived." Curiously 
the definition was reached not so much on 6 theoretical basis 

as on the belie? ghared by the onference "chat according to the 
United States Law the {esuance of phoaograph records does not 
amount CO publication, and that an unpub1 ished work remains 


unpublished...” It was believed that «4 contrary provision in 
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the Canvent.on would require 40 ancndment of the United States 
Copyright Law unlikely to be accepted by Congress. Bogsch, 
Universal Copyright Convention, 83 (1978). Tres of the Four 
American delegates © the Conference 1 1952 ho participated in 
the drafting of the Comvent Lon ave said to have etated the 
view that the cole of records is not a publication of the 
qusical work sida? Aad the practicing copyright bar 
has voiced its objection to relinquishing what they consider 
atare decisis so #8 to cast into the public domain thousands 
of works of popular and classics! msic, performances of which 
have becn distributed on phono; -arh records without statutory 
copyright in reliance upon the rule of law that & distribution 
of jaonograph recor4s is not 4 pubtication.”/ 

The dstinction between sheet music, & literal copy of 
the original manuscript, and a gochanical reprocaction of a 
musical composition originally came before the  yt-2e Cuurt 

facous cas. of yhtc te-Ssuich Mysic Pub blishinn a- Vv 

Apgllo Cos» 299 U.S. 1 (1908). There the Court held that 4 
music roll fo. mechanical pianos dia act constitute & “copy” 
of the recorded mmunie and hence was not an infringement of it. 
From this result it was logical conclude that i€ the 
infringing misic roll wes not a copy of the composition so as 
to cast its onker in liability, the creation of & music roll 
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by the author himself would not make it a “copy” of his 1 
work end hence not 4 publication of it. The Whita-Safcth | ' 
rosult ean be also vationaligzed as an opinion that mechanical | ‘ 
roprodastion is performance, like live performance, and is, F 
| 


therefore, not publication. The Court noted: “As the Act 
cf Congress now etands we believe it does not inelude these 
ecoords as caies or publications of the copyrighted music involved 
in these cases.” 209 U.S. at 18 (emphasis eupplied). The Ninth 
Cireuit in Corcoran Vv. Montgomery Ward & Co., 121 F.7d 572 (1941) 
seems to have specifically extended the Vhite-Smith rule to 
phonograph record. 

Tre Copyright Act was completed revised in 1909. 

The impacr of the White-Smith case was limited by the 
statutory provinion in the 1909 Act that “copyright may also be 
had of the works of an author, of which copies are not reproduced 
for salo, by tho deposit, with claim of copyright, of one | 
coxplutea copy of such work if it be a lecture or similar produc- | 
tion or eae dramatic, musical, or éramatico-msical ¢ omposition" 
(formorly Section 11 of the 1909 Act), 17 U.S.C. $12, Thus, 
copyright protection was made available for ynpwblished maical 
compositions. And the sale of records of a mssical composition 
registered under fection 17. of the Copyright Act will not terminate 
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its copyright protection Yacaubian Vv. Garrolh, 74 U.8.P.Q. 257 


(S,.D.Cal. 1947) against unsutirised phonograph records, Shilkret 


v. Musierafe necords, 131 F.2d 929(2 Gr. 1942). But the Court 
of Appeals has not yet had oceasion to consider the protection 
of unpublished musical compositions which rely oa common Law 
rights against unauthorised phonograph records, section 2 of 
the Copyright Act reaognizes the continued validity of common 
law rights in on “unpubl ished work" and confirms the right of 
an suthor to prevent “che ue of such unpublished work." 

The 1909 Act wae 6 comprehensive revis. - of the Copyright 
Low. Ao wo have seen, the Supreme Court in WhitesSod.th had 
previously ruled that the recordation of 4 musical composition 
by mochanical moans éid not make the record (piano rell) a 
“copy” of the ¢ omposition. The drafters of the 1909 Act 
stated that "it is not the intention of the committee Co extend 
the right of copyright to the mechanical reproductions thenaselives, 
but only to give the composer oF scopyrigat proprietor the control, 
in accordance with the provisions of the bill, of the manufacture 
and use of such devices.” House Reports, 60rh Cong. 2d Sess. Vol. 
1 (1909), P- 9, The provisions of the bill referred to included 
the now familier compulsory Licensing provision whereuader the 
payment of a royalty of two cents per record anyone may use the 
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copyrighted composition (gl(e)). The aseumption remained, 
however, that the cugical composition ttaelif was a thing 
apart from itr performance ona phonograph record, 

In this light the Act provided for two different pro- 
tectians for the unpublished musical composition {tself, First, 
a new statutory method of copyright was provided in Section 
11 for unpublished works and second, common law rights were 
preserved in unpublished works. It has been held, however, that 
an author is not compelled to resort to a Section 11 copyright 


to avoid forfciture of his common law rights, Nutt ve National 


Institute inc, for the Imp, of Memory, 7} F.7d 236 (2 Cir. 1929). 


While that is true of the author of an unpubLishe: 
manuscript it docs not follow that it is also necessarily 
true of a composcr of an unpublished couposition who has 
chosen to make antl sell phonograph records for which special 
provision has been made in the Copyright Act. 

The Copyright Act does not define publication and it Ls 
true that generally & performance of an unpublished musical 
manuscript is mt *% publication. Prohmen, supra. This accords 
with the expresses view of the Copyright 646 and the music 
industry that making & xecord of an unpublished ¢ oaposition 
{a not a "oublication.” Their reliance is on accepted doctrines 


of copyright Law. 
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It is small wonder then that a brief opinion by Judge 


Igoe in Shapiro, Beangteia & Co, Vs Mirache Record Co,, 9! 


F.Supp. 473 (R.D.I11. 1950) raised the hackles ox the Copy~ 


right sar.6/ Judge Igoe, by wayof dictum, expressed the 


view that the compoccr “ebandoned his right, if my, to 4 
eopyright by permit cing his composition to be préduced on 


h records and sold sume time before copyright" 


phonograp 
oted the 


(91 F.Supp. at 475). Judge Igoe apparently refe 
view that "a record is nothing but 4 captured performance 


of the compor ition,” see Kaplan, supra, at 480 and he made no 


mention of White-Smith, usr.” 


In Mills Music v- Cromwell}. Music, 126 F.Supp. 54, 69-70 


(S.D.N.Y. 1954) Judge Leibell considered & defense that 


plaintiff's assignors had Mwaived all rights in the msical 
composition and dedicated it to the public™ (id. at 57). 
Judge Leibell found that there was no such authorized manu fac- 


ture and sale of records of ‘rzena" by the plaintiff's 


asoignors (id. at 70). By wa 
“"Cec}he manufacture 


y of dictum, however, he 
expressed the view that and sale of phono- 
in this country by e person or corporation duly 


graph records 
constituted & publication of 


authorized by Miron would have 


" (cd, at 69). 


hia composition 
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In Miintysc “+ i 
ge Solomon found that tho plaintiffs 


633 (f.D.Cat. 1958) Jad 
on “wae insuffictent to qualify 


ement of 1 musical caspositt 
lay or 4 etatutoty cooyright ." 


d the view that the sgie to the 


arreng 
By way O° 


for either 4 COrrnjt 


dictum, Jodse colaaon expresae 


gonerel public of hundreds of thousands of phoreyraph records 
of his arrangenent “vas a general mubdlicatica of pleintiit’s 


arrangement end destroyed wWhstever rights 


be had ia the arrange- 


lew of copy rignht?.' (Ld. at 482) 


meat under the c ooenon 
e cited sade On7 reference 


che distinguished judge 
repact of the 1909 Act on its doctrize. 


none of 


ro Woite-> mith or the i 


In this iietrict, judge Cooper has capressed @ coatrary 


f dfietun, that %_ phonograph record is aot 


view, aiso hy vay © 
wor is the asle of the 


a copy of e ™ srical composit Lone. 


record °a puolicat 
Loc, Ve Kaglins 227 ¥.fupp. 


other grounds, 4h? ¥, 25 198 (2 Cire 1965). 
This leaves Us with the canviction that highrr judicial 


922, 926 (8 PP. Le 1964), pcf*< on 


amathority bes not passed directly on the 
ention berweca the Copyright har and 


since 1909 @ bone of cont 


gone of the law profess0TSe 


Section 2 OL the Copyrigat Act was 
were thenselves & curren 


reensaced at the sane 


eiwe that phone sraph recordings 
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Peeps "ee 
of debate, it wuld have been simple to carve out an exception 
to the protection of unpublished musical cospositions for the 
productica and sale of phonegreph records otherwise covered by 
Secticn 1 and Section ]1. This was not done. 

The questions nevertheless confront us (1) whether the 
1909 Act overruled phice-gmith and wade a phonograph record a 
“copy” or a “publication,” and (2) whecher the special statu- 
tory scheme involving phonograph records is « glose on the scope 
of Section 2 of the Act.. 

With regard to the first question it is difficult to 
rationalize accepted principles of e¢ opyright law to make perfora- 
ance of a composition a publication of the composition itself. 
The argument that the permanency of the recording makes it more 
thon a mere performance ia as arpusent that the Congress did not 
eccept or it could easily have mide such an enactment, And the 
Copyright Office held that the phonograph record itself may not 
be registered under Section I, C.¥.R. 202.8(b).°/ 

The difficult eccond queation still remains. The cron 
low right in the unpublished composition mikas wo requirezent of 
notice of use of the meical composifion on phonograph records 
by the composer or the e@epyright owner as is required unodcr 
Section l(e) where a statutory copyright has been evtained, This 
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puts the statutory eopyright owner et an aspperent disadvantage, 
for if the statutory copyright ovner faila to file bis atice in 
the Copyright 


a coxplete defense to any sult». 


Office “any failure to file such notice shall be 
action or proceeding for any 


infsiingement of suck copyright ."" (§i(e)> Can the States by 


virue of the oxmon law constitutionally impose a lesser require- 


cont when copyright has been vested by tho Constitution in the 


national Goverumeat? © Must the impediments to he free exorcise 


of the stncutory ccpyright be beld to limit the expkitation of 


tho common law copyright to the came degree? A 


tion that avoids a constitational problem is desirable. 


Juége Leanaed Hand, disscating in Canitol Records, AURES. 


had caprescod misgivings about the power of the States “to 


foliow their om notions as te when en auchor's rights éell 


supplied). fland's prophesy of 1955 became law in 1964 


when the Seqra-Comeed doctrine was ennounced by the Supreme 
Court. na Beara, Ropuckh & Co, v. Seiffol Company, 376 U.S. 225 


¢nd in Compco Corps V- Pay-Brite Lighting, Ince, 376 0.6. 234 
(1964), the Court held that aftate may act prohibit fhe e opying 


Jodge 


of en article umprotected under the Federal patent laws. Justice 


Black, relying on the Supremacy Clause stated, "Just 28 a State 
eannot encroach upon the federal patent laws directly, it cannot, 
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gnuder sce other lew, euch as that forbidding unfair competi- 
sion, give protection of a kind that clashes with the 
odjectives of the federal patcat Laws." 376 U.5. at 231. 

One might still have guppooed that copyright law ce 
eifforent from patent law because Secticn 2 of the Copyright 
Act specifically recognizes comnon law rights which are State 
created rights. But che distinction 49 apparently not to be 
cade. For Justice Black in the Comeco cose made it explicit 
thas “Bodsy we bave held in Sears Rocmicls Ve priffol Cos, 
COMED. thas whoa 48 article ie unprocected by s patent ors 
gopretahts state law aay not forbid others to copy that article. 
fo forbid copying would interfere with the foderoi policy, 
found fio Art. Ty 58, cl. 8, of the Constitution and in implement- 
‘don federal statutes, of fliowing free acces® to copy whatever the 
federal patent end copyright laws leave in che public domain. 
376 U9. at 237 (emphasis supplied) 

qhe failure of a copyright samor to file his notice of use 


in effect puts his composition into the public domain--at least 


froa 
tol/the time of use to the date of filing. Moxbsy Music, Inc. 


we Kiss pecordss Inge» 290 F.2d 617 (2 Cir. 1961). Cf. Biltmore 
Mania Comms Yo Rigeingsts 238 F.2d 373 @ Cir. 1956). During such 
tige it would seem that granting protective xights under State 
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law would be inconsistent with the Congressional policy of | } 
requiring notice by copyright owners to would-be users s0 
thet they in turn may protect themselves under the Cwo-cent | 
teyalty provision by paying the “royalty to the copyright owner | 
(662(e)1 101(e)). ‘ 
Yo avoid the constitutional problem 1 think’ that the 
exception of ea of the Copyright Law aust be limited 
to exclude the sale of phonograph records from the protection | 
given to the owner of an unpublished manuscript to the extent i 
that the comaon law right exceeds the rights of statutory copy- 


right owners. ‘The conditions for use of the misical composi- 


tion on phonograph records are #0 well defined in the comprehen- 


sive Copyright Act of 1909 that it is unlikely that the Congress 
intended that coatradictory principles of State law should 


eniiiidiaga 


| 
Thies leads to the conclusion that the use of phonograph | 
records wthout compliance with the Copyright Act bers claims | 
for infringement not because the record is a “copy” or a | 
“wublication,” but because any other interpretation leade to | 
conflict with the Federal statutory echeme. Section 2 would : 


atill be read as applying to unpublished works protectible 


| 
| 
common law including unpublished mefcnl compositions where no | 
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mecnanical recordings have ton cide. 
Oa the other naad the failure to file notice of use does 
t bor the copyright quner foxsever, Pork3ys gre b7 analogy 
thea I hold that che sale of phonegrepa records 1s not o divest= 
moat of commen Law rights by publicstica tut chat i2 dees inhibit 
cuit against infringers until the etscutory copyright 15 obtained 
and the notite of use is filed. Tharca ll ots applying the rule 
of Yorhiys the statutory eqytight ener say cue for guvocguent 
tofringecanee 
ptore dentate in preventicg che loss of rights in tho “unpurt ished! 
couposition by aa piarenced dedication to the pudile waile preserv= 
jog the supremacy of the Federal copyright lew and effecting its 
policy. 
Applying this ruling to the facts, 1 find thet che plaintiff 


wer} recover tnt caly fro the dates of her filing the respective 


aotices of Wse. 
quUerEs 2 ¢€ 
the authorebip, originality and copyrightability of the 
campasitions are unéteputed. The piciatiff® bas introduced the 
opyright certificates tar all thirty-chree compositions ta 
quest ica ana has thereb7 gade out @ prixs facie case of the facts 
stared therein, 17 0.8.6. §209- 
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counte 42 anc 4? namely, iether Gousr 


are the subject 0o- 


Party and Katie the Kangaroo. 


ght certificates indicate that Peor Interne 


The copyri 


tional Corp. anc Pw:li-Phoacer Mupic Corp. were the orisinal 


copyright claitaits for Mother Goose 


Kangaroo, xvespective ly *, 


Party and Ratie the 


mm July 26, 1955 Peer internat lonal 


"ell vights to Mother Goore 


rensoigned to Liacola records 


Party subject ro our omer ship hereto,” Lincoln had siready 


aseigned “out right, title and interest in end 6S the copy- 


xighte and ali other rights we ay have in™ Mother Goose 


Party (alenz with 49 other copositions) to Mra. Rosrtte 


1°31. The ccfendents pretent two axrpuaents. 


ignment waa 


on October 27, 


First, chat ¢inc” Peor's reass “subject te our owner 


ship hereto” Pecr remained the copyright omer and no eselgoncnt 


of Mother Goose Party var ever ef Terte. second, 


assignnent of Mother Goose Party preceded Peer’s reareignacnt 
gat ta ¢ hat 


Lincoln of che copy is composition, piaintifr 


to 


never vecame the proprietor of the copyright. 


The d&fen ‘ants micconstruc the contrnets {a question. 


“aubject ta our ounerohip 


By enditioning. rhe c.ssignmant 


hereto," Peer did nut intend to xetaiB prospective ownership 


righte, but were ly eeserved its right on eny copies wu.ch aiy 


pualished without incurring Lirbility. 


have been previourly 
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‘‘ereto" sivply meant “heretofore,” Moreover, j.incoln's 
19$1 aosigteont to Mrs. Rosette couveyed io Mrs. Kosstte 
the terest ia the copyright ef Mather Csose Peity which 


Lincola acquired pon the reassiguzest in 1955 by Peer. 


The intent of the purties was elearly +o transfor whetever 


title Lincola way have or say wcquixc. This is particularly 


evident in Ligit of the fact that tre. Ecactte aad her husbené 


sore the owmers of ‘.incola Records ané thot Hrs. Rezette, in 


rotura for the copytight ensigumants, granted Co Lincoln Records 


ia 1951 “the novec elusive, irrevocable right and licease to 


reproduce” her egspositians. 
As to count 42, che 4efenceants acate that ovideace of 


the reavsigamat ef Urtie the Kangaroo by Shawnee Press to 


tire. Rosette on Aigsuot 31, 1960 was inovificicnt eatabdlish 


cunerunip of thet copyright since Poull-Plonecr, not Sha~ne<, 


was the erigioal copyright registrant. At the trial decision a3 


reserved on che odmiesibility of the Sharnee letter. te will 


be aceepted ia evidcnes. ‘That dgcumrat expresoly states thee 
Shawace ecquired this copyright by ceaitmmeentfroa Prll-Pioarer. 


It wor wot acceseaty for the givincifs to introduce ip addition 


the documsnt constituting the assiqaaant from Pa_ll-Ploneer Co 


Shawnee. Absent 4:7 p coef to the entrary, the plainctif? has 
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established by a preponde -ance of the evidence that she is 
the copyright proprietor of Katie the Kangaroo, e} subjecc 
of eceat 42 of the complaint. 

The pleiatifi’s cvacrahip of the chirty-onr mmeining 
copyrights is not challeaged. 


gince 1 have held chat the caly recovery that os De 
tod is ca the statutory copyrights (including the comaon law 
ccyrights that were later registered) the statute of limite- 
tions provided in the Copyright Act applies. Thet atatute 
provides tast 10 aetion aay be gainteined “unless the seme 
4c eocacnced within three years after the claia accrued” 
(17 U.S.C. g115())- 

Thais Licigction was -oasence | on Movember 15, 1966. 
Tne date of accrual in the cate of (Lling the notice of 
use. Tho carlicst notice of vse filed by the plaintife is 


January 25, 1962 ond the Lecest February 9, 1965. Any 


infringeccont were then three yoacs sefore the commsncenent 


of the action (Hovexber 15, 1963) is berred by limitetion, 
os is any infringcment prioc to filing « notice of use 48 
decided herein. 

accordingly, che defendants Bainbo necord Manufacturing 


Corporation aad Jock Brow wilh account for the period 


aa. 


Saee nates aaa 9936 


not time barred <ither by limitation or failuce Eile 


——<«_* 


‘{eq@ of use with respect to each record sold of a copy 


vighted composition of the plaintiff uncer the lebels of | 


Carouse! and Playtice. Upon such accounting che de fendar.ts 
will my to the plaintiff a royalty of two cents per record 
gold and a further sum of three times thereof. ‘ 

’ 


The foregoing constitutes the findings of fact and 


conclusions of law pirsuant to Fed.R.Civ.P. 52(a). 


A Master will be appointed to preside over the account - 


ing unless che pacties can agree to a stipulated sus. twenty - i“ 


one days from the d <e hereof. No costs ore awarded at this 


time. 
Submit /gedex on notice. 


MeL. Goa 


U.5.D.J. 


Dated: February 26, 1973. 
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OOTNOTES 


1/ 


13, 18, 19, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 


PRaeE e ° 7 . ws, 
— 38ha ———— a asnenenenenenendnmmettenntanet tl 


36, 27, 38, 39 and 40. The plaintiff concedes prior publication 


as to eighteen of these counts, contesting only counts 13 and 


23 ae to which she claii3 that no recording was released prior 
to mictration, Bevar.é the defendants have failed to offer 
any proof of prior publication on counts 13 and 23, I find for 


the plaintiff on this matter. 


2/ 

Date of 
Title Copyrisht 
1. Sleopy Time Dolly 5/12/49 
2. Wight Song Zor Little One 5/12/49 
4. Corboy's O14 Horse 1/31/51 
4, Wynken, Blynken & Nod 1/31/51 
5. Old Mother Hubbard 5/12/49 
6. Monkey Who Wanted to fly 5/12/49 


7. Santa Claus is Flying Thru The Sky 1/31/51 


8. Hobbledy Horse §/12/49 
9. Charlie liad c Choo-Choo °e 

(Runaway Choo-Choo) 5/12/49 
10, Rapunzel 1/31/51 
11. The Frog and the Ox §/12/49 
12. The Lion and the Mouse 5/12/49 
13. Chicken Licken 1/31/51 
14, Tha Weez Wump 5/12/49 
15. The Picd Piper 5/23/49 
16. Fumny Bunny 5/12/49 
17.5 oemaker and the Elves 5/12/49 
18/"rassy Cat, Pussy Cat. 12/23/64 
20. Little Red Hen 5/12/49 
21. The Fisherman and the Flounder 5/12/49 
22. Paddy the Bakery Boy 6/12/49 
23. Jack and the Beanstalie 1/31/51% 
24, Brave Little Sambo 5/12/49 
25/26 Pinnarhio 12/31/63 
27. Mary Had a Little Lamb 9/12/63 
29/30 Ding Don, Sell 9/4/62 


31/32 Fiddle-Tu Dee (Fly & tho Bumble- 
bee) 12/23/64 
33/34 Goosy Govsy Gander 9/12/61 


Recording 


1/4/49 

1/24/49 

7/27/50 

7/25/50 

2/15/49 
? 

7/25/50 
2 


2/17/49 

7/26/50 

2/15/49 

1/24/49 

2/15/49 
2 


? 
1/4/49 
2/15/49 
8/21/51 

7 


2/17/49 
2/17/49 
5/9/49 

1/24/49 
6/5/52 

8/16/51 
9/30/49 


8/17/51 
8/16/51 


Notice 


of Use 


1/25/61 
1/25/60 ' 
1/95/61 
1/2"/61 
1/25/61 
1/25/61: 
1/25/61 | 
1/25/61 


1/25/61 
1/25/61 
1/25/61 
1/25/61 
1/25/61 
1/25/61 
1/25/6) 
1/25/61 
1/25/61 
2/9/65 
1/25/62 
1/25/61 
1/25/61 
1/2°/41 
1/2°/4#l 
3/20/64 
19/21/62 
10/21/62 


9/9/8654 
12/71/63 
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Date of Wotice of} 
Ticl Conyricht Recordin ire 1% 
35/36 Where Has My Little Dog Gone Or B/ic/5s1 | we P21) ES, 
37/38 Alice In Honderland 3f2fca 6/5/52 1/90/64 
39/40 Old King Cale M214 G/1P/SL —«_- BJ PL / GA. 
41, Mother Gooso Party U/278L 2 1/75/61 


42. Xatile the Kangeértco 5/26/49 2 3/26/61 | 


Counts 17, 21, 2°, 23, 24, 37, 23, 39 fund 40 are teproduced 
in Playtime Aitsza 112; Connts 1, 15, 41 ere to Carousel Al‘ana 
006; Counts 6, 7, 25 and 26 are in Pleytire Alinga 199; Counts 
8 and 9 axe in Pleytim Albua 111; Counts 4) and 32 axe in 
Playtim: Album 116; Count 10 io in Pleytim Aldia 117; Counts 
12, 12 und 42 azo in Playtine Altium 1163 Ccunts 4, 5 and 41 
are in Playtiaz Album 106; Counts 1, 25, 26, 27, 14, 29 and % | 
are in Carousel Album 807; Counts 3, 6, 23, 20, 3° and %4 are 
{in Carousel Aldi 698; Counts 15, 7, 16, 3, 9 and 17 cee in Carousel | 
Albua 612; Couats 1, 2 end 5 are in Playtime Album 107; Counts 
16, 27, 18 ané 19, 33 aad 24, 25, 24, 29, 95 ond 36, 29 and 30 
axe La Playtine Al'am ifs. 


3/ 
Taback died in 1964. 


4/ 
Acthur K. Fermer: “Report to Zection of Pat «.. Trade- | 
mark and Copyright ‘aw of American Sez Associaticn ‘ » pten- 


ver 15, 1952, <2 p. Il; 

Soha Echulaan: “A Realistic Trecty,” The American Writer, 
Val. 1, Ho. 215, at p. 23 (ovember 1952)3 

Sydnzy M. Keyes "Duration of Copyvicht and the Concept 
of Dedication,” wulletin of the Copyright Society o” the 
U.8.A., Vol. 2, No. 4, p.93 at pp. 95-95 (écbruary 1953). 


$/ 
Tannenbrum, mupra; Schulmen, pth; MeDeaald, "The tty 
of Brosdensting” Jd. at 31; Burton, Cudce. 


6/ 

Tho lement vas loud and clear, Jorephh. MieDanaid in 
his Lecture ou "The tax of Bvoadcartins” in J Conyrisst 
Pcooplem fnolyzed, ra, at 46 relutes: “IT wro quite east 
dom about thet, and in ell the beancries where the copyrichr 
bar eats, you vid overhear rewarka much as "Have you hear 
what Judze Iyoe did? whet can wo Co? Someone ought to try 
for a rehearing.’ Let cotera, et cetcrs." 
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7/ 

The Secoud Circuit in RCA Mfg, Co, Inc, V. Whiteman, 
114 F.2d 86, cert. denied, Zi U.S. 173 (1940) and Capitol 
Records Inc, v. Mergu ecorda Corm,, 221 F.2d 657 (1955) 
dealt with performer's rights in phonograph records where 
the gusical composition was not owned by the performer. 
That 1s a difgerent question and docs mt deal with “publi- 
cation” of an unpublished musical comosition. 


8/ 

While copyright registration by publication with 
notice of copyright (§10) requires the prompt deposit in 
the Copyright Office of two complete copies of the best 
edittcn, the Copyright Office Rules provided that "(al 
phonograph record ox other sound rccording is not considered 
a copy of the compositions recorded on it, and is not 
acceptable for @pyright registration.” Rules end Regula- 
tions of the Copyright Office, 37 C.F.R. 202.8(b). A 
phonegraph record is not a copy of the misical composition 
dtoeif, But note the Copyright Act was encnded on Octo- 
ber 15, 1971 to provide that sound recordings may now 
qualify for copyright protection. Pub.L.92-140, 85 Stat. 
391, 


-——- eee 


9/ 

Professor Niumer has suggested a more complete divest- 
ment of the wamon law rights upon grounds with waich I do 
not agree as cppears frem this opinion. Hie consideration 
of the Senre-Compco doctrine fo relation to the problem at 
hend is, however, provocative and novel, See Nimmor, supka, 
659. His discussion of the offect of the 1971 Amondnuent 
to the Copyright Act (PUb.L.No.92-140; 65 Stat. 391; 17 
U.S.C. §§1, 5, 19, 20, 26, 101) om the Senra-Compco doctrine 
is interesting as well, Whser, Id. §35.225. I incline to 
the view that Congrens in the Sound Recording Amendment was 
concerned with performance on phonograph records and not with 
the musical composition iteelf ee an unpublished work under 
State law. ‘Tne copyrighted work" is the “sound recording"=-- 
17 U.S.C. §1(i) and the proviso that the / waded Copyright 
Act shall not/chiplied retroactively reicre only to "gound 
recordings," i.e, the performnce of musical works wather 
than the unpublished wisical work. Pub..92-140, 85 Stat. 


392 §3. 


JUDGMENT ALED FROM (Filed January 1975) 387a 
UNITED STATES DiSrRICT COURT 
SOUTHERN DISTRICT OF N*¥W ¥C 


MARION ROSETTE, 


Plaintiff, 


"66 Civ. 3864 
-against- : (HFW) 


RAINBO RECORD MANUFACTURING CORPORATION : JUDGMENT 
and HAROLD E. MARKOWITZ and JACK BROWN 

doing business as RAINBO RECORD CUMPANY, 

a partnership, 


Defendants. 


The Honorable Murray I. Gurfein having granted in 
part and denied in part the defendants' application to amend 
the answer to the complaint for the reasons stated in the 
transcript of the minutes of the trial on October 10, 1972 


(pp. 1-16(a)), and this cause having duly come on for trial 


on the 10th and llth days of October, 1972, and proof having 
been presented on behalf of the representative parties, and 
the parties having appeared by their respective attorneys, an 
the Court being fully advised in the premises, and an opinio 
dated February 26, 1973, having been rendered by Judge Gurfein, 
and findings of fact and con iusions of law having been made 


therein by Judge Gurfein uncer the same date, and by Inter- 


jj) Locutory Judgment entered April 12, 1973, Mevistrate Martin 
D. Jacobs having been appoint +i Special Master to take evi- 
cence and compute and pass upon an accounting of Plaintiff's 


damages as directed in said Interlocutory Judgment, and a 


hearing having been held before Magistrate Jacobs on 388a 
January 30 and 31, 1974, and proof having been presented on 
behalf of the respective parties, and the parties having 


been represented by their respective attorneys, and a Report 


having been rendered by Magistrate Jacobs dated May 22, 1974, 
and said Report having been confirmed by Judge Murray 2 
Gurfein, it is hereby 

ORDERED, ADJUDGED AND D*CREED: 

1. That the plaintiff cumplied with the copyright 
laws of the United States and is the owner of good, valid, 
and subsisting copyrights with regard to each of the musical 
compositions in suit; 

2. That the Defendants Rainbc Record Manufacturin 
Corporation and Jack Brown have infringed upon and violated 
said copyrights by making and selling phonograph recordings 
of Plaintiff's musical compositions in suit without authori- 
zation of Plaintiff or “he payment to Plaintiff of royalties; 

3. That the said Defendants, Rainbo Record Manu- 
facturing Corporation and Jack Brown, and each of them, 


their officers, agents, attorneys, servants and employees, 


and all acting by, through, under or in concert with them, 


in any manner whatsoever whether directly or indirectly, be 


and they hereby are perpetually restrained and enjoined from 
in any manner or form, directly or indirectly, reproducing, 
copying, imitating, duplicating, or otherwise infringing 

the said copyrighted musical compositions of the Plaintiff, 
and from selling, disposing of or otherwise turning to 


account any and all of said infringing phonograph recordings ; 


389a 


4. That the aforementioned Defendants and each 
of them deliver upon oath on or before the pyre day of 


SM 
uf Febrwary ,1975, to the Siovty of United States District 


Court for the Southern District of New York, at his office 


in the United States Court House, Foley Square, New York City, 


| 
| 
' 
all of the copies and mechanical reproductions in their 
possession or under their control which infringe Plaintiff's 
copyrights, and all plates, molds, stampers, masters, ma- 
trices, tapes and all other instruments or devices for makin 
infringing copies or mechanical reproductions of Plaintiff's 
aforesaid musical compositions ; 

5. That the Plaintiff recover from the Defendants 
Rainbo Record Manufacturing Corporation and Jack Brown, 


jointly as joint tortfeasors, and severally, the sum of 


$14,300 with interest from July 1, 1964; 


6. That the Plaintiff further recover from the 
Defendants, jointly as joint tortfeasors, and severally, 
attorneys fees for the services of Plaintiff's attorneys in 
this cause, in an amount to be fixed by this court; 

7. That the Plaintiff recover from the Defendant 
her costs and disbursements of this suit, to be taxed by 
the Clerk of this Court; and 


8. That jurisdiction of this suit is retained for 


the purposes of making any further orders to effectuate this 
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judgment and to determine the attorney's fees to be awarded 
to the Plaintiff, and any further order necessary or proper 
to be made in final adjustment and settlement of this 


controversy. 


ad 
iwmsttem 27° , 1975. 


Dated: (\ 
oct Ye wd York , N Y 


es eo 
_£8/ Nem tpekex 
UNITED STATES DISTRICT JUDGE 


\ luo amet & tere) 2-4-/]S 


\ 
Rea wcerd f Bur jberctt 
renee Sata! © Gamat 
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A 202 3 Alfidavit of Personal Service, of -Papers LUTZ APPELLATE PRINTERS, INC. 


COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


TS 


Index No. 
MARION ROSETTE, 
Plaintiff-Appellee, 


- against - Affidavit of Personal Service 


RAINBO RECORD MANUFACTURING CORP, 
Etal., 
Defendants—Appellants. 


aaa el 


STATE OF NEW YORK, COUNTY OF New York 


I, Victor Ortega, being duly sworn, 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
1027 Avenue St. John, Bronx, New York 
That on the £e7h day of fume 1975 at 270 Madison Ave, N.Y., N.Y. 


deponent served the annexed Epp idk x 


Zissu Marcus Stein & Couture 


the Attorneys in this action by delivering a true copy thereof _to said -individual i 


personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the Atterney(s) herein, 


Sworn to before me, this (67 
day of fe 

4A 

Jb 


VICTOR ORTEGA 


ROBERT T. BRIN 
NOTARY PUBLIC, State of New York 
No. 31-0418950 
Qualified in New York County 
Commission Expises March 30, 1972 


